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In the District Court of the United States in and for the 
Southern District of California 


Cemnal Division 
Gale o, 3727-H. 


MARLBOROUGH CORPORATION 
Plasatid, 
vs. 
UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR RECOVERY OF “FERRER 
INCOME TAXES ILLEGALLY ASSESsee 
AND COREE eG hE 


Comes now the plaintiff, and for cause of action against 


defendant alleges: 


I: 
That plaintiff is, and at all times herein mentioned was, 
a corporation organized and existing under and by virtue 
of the laws of the State of California, duly qualified to 
transact business therein and having its principal place 
of business and office at 735 Roosevelt Building, Los 
Angeles, California, and within the Sixth Internal Revenue 


Collection District of said State of California. 
IT. 
JURISDICTION 


The taxes sought to be recovered in this proceeding 
were collected by Nat Rogan, Collector of Internal Rev- 


enue, for the Sixth District of California, acting for and 
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on behalf of defendant, and whereas Nat Rogan is [2] 
no longer in office, jurisdiction of this action lies in this 
District Court under the provisions of Section 3772 of 
1122(c) of the Revenue Act of 1926, and Judicial Code, 
Bection 24 (Title 28, USCA Section 41). 


ITE 

On or betore the time required by law, plaintiff filed 
its income tax return on form 1120 for its taxable year 
ended August 31, 1939, showing a net income of 
$37,337.55, and concurrently paid to the Collector of In- 
ternal Revenue for the Sixth District of California the 
sum of $6,279.36 representing its income tax liability for 
the aforesaid taxable year. 


i 
(a) Thereafter, and by letter dated July 7, 1942, 
(Symbols LA:IT:90D:PB), the Commissioner of Inter- 
nal Revenue asserted a deficiency in Federal income taxes 
against the plaintiff for the taxable year ended August 
31, 1939, in the amount of $3,389.55 plus interest for the 

asserted late payment thereof. 
(b) The entire amount of the deficiency in taxes 
claimed to be due for the fiscal year ended August 31, 
1939, was based upon the assertion of liability for the 


surtaxes under Section 102 of the Revenue Act of 
1938. 

(c) Thereafter and on or about July 31, 1942, plaintiff 
paid to Nat Rogan, Collector of Internal Revenue at Los 


Angeles, on account of said asserted deficiency in income 
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taxes, the amount of $3,942.46 which was applied as fol- 
lows: 
On the alleged deficiency for the year 
ended August 31, 1939, under Section 
102 of the Revenue Act of 1938 $3,389.55 


Interest on said alleged deficiency 550Za 
Overpayment for year ended August 31, 
1939 1.64 
Total taxes and interest paid $3,942.46 
Ni 


The Federal income tax deficiency paid by and collected 
from the plaintiff by the Collector of Internal Revenue, 
Nat Rogan, for the taxable year ended August 31, 1939, 
was illegally assessed and collected from the [3] plaintiff 
and was in excess of the amount legally due and owing 
to the United States from the plaintiff by reason of the 
following facts: 


(a) Plaintiff was neither formed nor availed of, either 
during the taxable year ended August 31, 1939, or any 
other taxable year, for the purpose of preventing the im- 
position of surtaxes upon its shareholders as provided by 
Section 102 of the Revenue Act of 1938 and/or Section 
102 of the Internal Revenue Code. 

(b) Plaintiff did not, either during the taxable year 
ended August 31, 1939, or during any other taxable year 
accumulate, or permit its earnings and/or profits to ac- 
cumulate in excess of the reasonable needs of its business. 

(c) That any and/or all of plaintiff’s earnings and/or 
profits which have been accumulated were necessary to the 
conduct and future needs of plaintiff's business, and none 
of its earnings and/or profits were accumulated or with- 
held from the payment of dividends for the purpose of 
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avoiding the imposition of surtaxes upon plaintiff’s share- 
holders. The purposes for which the earnings and/or 
profits of plaintiff’s business were accumulated were, 
among others, as follows: 


(1) A large part of the useful lives of the assets used 
in plaintiff's business, particularly its buildings, was ex- 
hausted; many of such assets were in a deteriorated con- 
dition, outmoded and insufhcient in capacity and facilities 
for the proper conduct of plaintiff’s business, and re- 
quired replacement as soon as financial and building con- 
ditions warranted. 


(2) The principal working assets of a school business 
consist of buildings and ground facilities, the acquisition 
and replacement of which require the accumulation of 
funds and reserves over long periods of time and the use 
of accumulated earnings and profits to retire indebtedness 
incurred therefor. 


(3) Because of changes in the California building codes 
and laws, replacement of certain of plaintiff’s school 
buildings required the expenditure of almost double the 
amounts originally expended in erecting such buildings. 
Even with the accumulations of resources available during 
the years in question, plaintiff would be required to bor- 
row large sums in order to make such replacements. The 
distribution of such resources as dividends would have 
not only increased the necessary borrowing beyond the 
limits of financial safety but, [4] because of the inade- 
quate security afforded by private school buildings would 
have put plaintiff in a position where it could not obtain 
the funds required for such replacements at all. 

(4) During the years in question it was definitely 
known that the lease under which the business had for- 
merly been operated by a lessee using her own working 
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capital was to be terminated within a year. Plaintiff 
therefore undertook to accumulate working capital suf- 
ficient to operate the business on its own behalf. 


(5) Changing conditions and shifts in the population 
of Los Angeles made it advantageous and a_ business 
necessity to move rather than rebuild the school at its 
then location. The funds required to consummate such 
a change substantially exceeded the amounts which plain- 
tiff could expect to borrow plus accumulations on hand 
during the years in question, and required additional ac- 
cumulations of earnings and profits during subsequent 
years. 

VO 

On or about August 7, 1943, and within two years of 
the date of payment of the Federal income tax deficiency, 
erroneously and illegally collected as aforesaid, plaintiff 
filed its claim for refund on Form 843 for the taxable 
years ended August 31, 1939, a copy of which is attached 
hereto and marked Exhibit “1.” Said claim set forth, 
under oath. the grounds for refund hereinabove relied 
upon and facts sufficient to apprise the defendant and 
Comunissioner of Internal Revenue of the exact basis of 
the claim. On November 5, 1943, the Commissioner of 
Internal Revenue mailed, by registered mail, his notice 
of disallowance of said claim, excepting, however, that 
the Commissioner determined an overassessment of $41.98 
for the taxable year ended August 31, 1939, due to the 
exclusion from plaintiff's gross income of the amount of 
certain nontaxable bond interest erroneously reported by 
plaintiff in its return for said year. 


VII. 
By reason of the above facts, defendant erroneously and 
illegally collected $3,389.55 in income taxes from plaintiff, 
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together with $552.91 interest thereon for the asserted 
late payment of such tax, all of which [5] defendant has 
refused and still does refuse to repay or refund to plaintiff 
notwithstanding plaintiff has made demands and claims 
therefor according to law. 


For a second and separate cause of action against de- 
fendant, plaintiff further alleges: 


IL, 
The allegations contained in paragraphs I and II of 
plaintiff’s first cause of action are hereby fully and com- 
pletely incorporated by reference in this cause of action. 


et 

On or before the time required by law, plaintiff filed 
its income tax return on form 1120 for its taxable year 
ended August 31, 1940, showing a net income of $21,- 
870.32 and concurrently paid to the Collector of Internal 
Revenue for the Sixth District of California the sum of 
$2,535.91 representing its income tax liability for the said 
taxable year. 

ITT. 

(a) Thereafter and by letter dated July 7, 1942 (Sym- 
bols LA:IT:90D:PB), the Commissioner of Internal 
Revenue asserted a deficiency in Federal income taxes 
against plaintiff for the taxable year ended August 31, 
1940, as follows: 

Income tax under Section 13, Internal 


Revenue Code $ 924.46 
Surtax under Section 102, Internal Rev- 
enue Code SO VAORS 


Total deficiency asserted $6,036.49 


ee ee 
ce eee 
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(b) The deficiency in taxes asserted for the fiscal year 
ended August 31, 1940, was based upon: 


(1) The disallowance of depreciation deducted in 
plaintiff’s return for said year in the amount of $4,538.18 
resulting in an increase in the income tax liability under 
Section 13 of the Internal Revenue Code 1n the amount 
of $924.46; 


(2) The assertion of liability for surtaxes under Sec- 
tion 102 of the Internal Revenue Code in the amount of 
$5,112.03 resulting in a total additional tax deficiency as- 
serted against the plaintiff for said taxable year in the 


amount of $6,036.49. [6] 


(c) Thereafter and on or about July 31, 1942, plaintiff 
paid to Nat Rogan, Collector of Internal Revenue at 
Los Angeles, on account of said asserted deficiency in 
taxes, the amount of $6,658.99, which was applied as 
follows: 

On the alleged deficiency for the year 

ended August 31, 1940, under Section 

13, Internal Revenue Code $ 924.46 
On the alleged deficiency for the year 

ended August 31, 1940, under Section 


102, Internal Revenue Code 5 112s 
Interest on said alleged deficiencies 619.52 
Overpayment for the year ended August 

31, 1941 2.98 
Total taxes and interest paid $6,658.99 

In, 


The Federal income tax deficiencies paid by and col- 
lected from the plaintiff by the Collector of Internal 
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Revenue, Nat Rogan, for the taxable year ended August 
31, 1940, were illegally assessed and collected from the 
plaintiff, and were in excess of the amount legally due 
and owing to the United States from the plaintiff by rea- 
son of the following facts: 


(a) Plaintiff was neither formed nor availed of, either 
during the taxable year ended August 31, 1940, or any 
other taxable year, for the purpose of preventing the 1m- 
position of surtaxes upon its shareholders as provided by 
Section 102 of the Revenue Act of 1938 and/or Section 
102 of the Internal Revenue Code. 


(b) Plaintiff did not, either during the taxable year 
ended August 31, 1940, or during any other taxable year, 
accumulate or permit its earnings and/or profits to ac- 
cumulate in excess of the reasonable needs of its business. 


(c) That any and/or all of plaintiff’s earnings and/or 
profits which may have been accumulated were necessary 
to the conduct and future needs of plaintiff’s business, and 
that none of its earnings and/or profits were accumulated 
or withheld from the payment of dividends for the pur- 
pose of avoiding the imposition of surtaxes upon plain- 
tiff's shareholders. The purposes for which [7] the earn- 
ings and/or profits of plaintiff’s business were accumu- 
lated were, among others, as follows: 


(1) A large part of the useful lives of the assets used 
in plaintiff's business, particularly its buildings, was ex- 
hausted; many of such assets were in a deteriorated con- 
dition, outmoded and insufficient in capacity and _ facili- 
ties for the proper conduct of plaintiff’s business, and 
required replacement as soon as financial and building 
conditions warranted. 
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(2) The principal working assets of a school business 
consist of buildings and ground facilities, the acquisi- 
tion and replacement of which require the accumulation 
of funds and reserves over long periods of time and 
the use of accumulated earnings and profits to retire in- 


debtedness incurred therefor. 


(3) Because of changes in the California building 
codes and laws, replacement of certain of plaintiff’s school 
buildings required the expenditure of almost double the 
amounts originally expended in erecting such buildings. 
Even with the accumulations of resources available during 
the years in question, plaintiff would be required to bor- 
row large sums in order to make such replacements. The 
distribution of such resources as dividends would have 
not only increased the necessary borrowing beyond the 
limits of financial safety but, because of the inadequate 
security afforded by private school buildings would have 
put plaintiff in a position where it could not obtain the 
funds required for such replacements at all. 

(4) During the years in question it was definitely 
known that the lease under which the business had for- 
merly been operated by a lessee using her own working 
capital was to be terminated within a year. Plaintiff there- 
fore undertook to accumulate working capital sufficient 
to operate the business on its own behalf. 

(5) Changing conditions and shifts in the population 
of Los Angeles made it advantageous and a_ business 
necessity to move rather than rebuild the school at its 


then location. The funds required to consummate such a 
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change substantially exceeded the amounts which plaintiff 
could expect to borrow plus accumulations on hand during 
the years in question, and required additional accumula- 
tions of earnings and profits during subsequent years. [8] 

(d) In disallowing the amount of $4,538.18 as a de- 
duction for depreciation and/or obsolescence sustained by 
plaintiff for the fiscal year ended August 31, 1940, the 
Commissioner of Internal Revenue computed his allow- 
ance for depreciation upon plaintiff’s auditorium build- 
ing, upon the basis of a useful life of forty (40) years, 
whereas such building had and will have a useful life 
in plaintiff’s business of not to exceed ten (10) years 
from and after the close of the taxable year ended Au- 
gust 31, 1940. In assessing and collecting the taxes in 
question upon the basis of the useful life determined by 
the Commissioner of Internal Revenue, plaintiff was er- 
roneously and illegally denied the reasonable allowance 
for exhaustion, wear and tear and obsolescence allowed 


by law. 


V. 

On or about August 7, 1943, and within two years of 
the date of payment of the Federal income tax deficiencies, 
erroneously and illegally collected as aforesaid, plaintiff 
filed its claim for refund on form 843 for the taxable 
year ended August 31, 1940, a copy of which is attached 
hereto and marked Exhibit “2.” Said claim set forth, 
under oath, the grounds for refund hereinabove relied 
upon and facts sufficient to apprise the defendant and 


Commissioner of Internal Revenue of the exact basis 
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of the claim. On November 5, 1943, the Commissioner of 
Internal Revenue mailed, by registered mail, his notice of 
disallowance of said claim, excepting, however, that the 
Commissioner of Internal Revenue determined an over- 
assessment of $85.75 for the taxable year ended August 
31, 1940, due to the exclusion from plaintiff’s gross in- 
come of the amount of certain nontaxable bond interest 
erroneously reported by plaintiff in its return for said 
year. 
MGl. 

By reason of the above facts, defendant erroneously and 
illegally collected $6,036.49 in income taxes from plaintiff 
together with $622.50 interest thereon for an asserted late 
payment of such tax, all of which defendant has refused 
and still does refuse to repay or refund to plaintiff, not- 
withstanding plaintiff has made demands and claims there- 
for according to law. [9] 


Wherefore, plaintiff prays this Honorable Court for 
judgment that the plaintiff has overpaid its lability for 
income taxes and interest for the taxable year ended Au- 
gust 31, 1939, in the amount of $3,942.46 and for the 
taxable year ended August 31, 1940, in the amount of 
$6,658.99; that plaintiff have and recover from defendant 
the total amount of $10,601.45 plus interest thereon from 
the date of overpayment as provided by law; and for such 
further relief as may be meet and just. 

THOMAS RR DEMESK i 
ARTHUR... DEIBERD 
WILLIAM L. KUMLER 
Attorneys for Plaintiff | 10] 
| Verified.] [11] 


ok ** *k >k * *K *K 2k oK 


[indorsed |: Piled June Ze, 195 ec} 
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[Title of District Court and Causc | 


ANSWER 


Comes now the defendant in the above-entitled action, 
and in answer to plaintiff’s complaint admits, denies and 


alleges: 


Pio CrAUSHROn ACTION 


In answer to the first cause of action of plaintiff’s com- 


plaint, defendant: 


if, 
Admits the allegations contained in Paragraph I there- 
of; 


i. 
Adinits the allegations contained in Paragraph II there- 
of; 


Wh, 
Admits the allegations contained in Paragraph III 
thereof ; 


LV. 
Admits the allegations contained in Paragraph IV there- 
of; 


Ve 
Denies the allegations contained in Paragraph V there- 
of; [54] 


VI. 

Admits the allegations contained in Paragraph VI 
thereof, except that defendant denies that the income tax 
deficiency there referred to was erroneously and/or il- 
legally collected. 
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Vil. 
Denies the allegations contained in Paragraph VII 
thereof, except that defendant admits that the alleged 
not [EaNaE. | 
overpayment referred to has , been repaid or refunded 
to the plaintiff. 


SECOND CAUSE OF ACHION 


In answer to the second cause of action of plaintiff’s 
complaint, defendant: 


I. 
Admits the allegations contained in Paragraph I there- 
Ore 
i. 
Admits the allegations contained in Paragraph II there- 
Ol: 
Hit. 
Admits the allegations contained in Paragraph III 
thereof ; 


Be 

Denies the allegations contained in Paragraph IV there- 
of. 

V. 

Admits the allegations contained in Pagraph V thereof, 
except that defendant denies that the alleged overpayment 
therein referred to was erroneously and/or illegally col- 
lected. 


YT. 

Denies the allegations contained in Paragraph VI there- 
of, except that defendant admits that the claimed over- 
payment referred to has not been repaid or refunded to 
the plaintiff. 
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Wherefore, having fully answered, defendant prays that 
it be hence dismissed with its costs in this behalf ex- 
pended. 

Cit wobomiy, CARR 

United States Attorney 
ite ill Chie II, and 
GEORGE M. BRYANT 

Asst. United States Attys. 
EUGENE HARPOLE 

Spec. Atty., Bur. Int. Rev. 

By E. H. Mitchell 
Attorneys for Defendant [55] 


[Affidavit of Service by Mail. | 
[Endorsed]: Filed Oct. 30, 1944. [56] 


[Title of District Court and Cause ] 


Sri ron SER PRE-TRIAL 
CONFERENCE 


The above-entitled proceeding having come on for pre- 
trial conference at 2:00 p. m. June 27, 1946, and coun- 
sel for the respective parties having stated their respec- 
tive positions with respect to the issues raised in the 
cause, and the Court having decided to view the subject 
premises at 5029 West Third Street, Los Angeles, Cali- 
fornia, and the conference having adjourned thereto for 
the purpose of acquainting the Court with the subject 
premises but not for the purpose of taking testimony 
with respect thereto; it 1s Stipulated by counsel for the 
respective parties that in viewing the subject premises 
the Court inspected the following: 
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(1) The principal’s office, including furniture and fur- 
nishings therein; 

(2) The financial office, including lockers built therein; 


(3) The entrance hall, including furnishings and fur- 
niture therein; 


(4) The vice-principal’s office; 

(5) The living room, including the furnishings and 
furniture therein; [57 | 

(6) The main office, including the furnishings therein; 


(7) The academic vice-principal’s office, including the 
furniture and furnishings therein; 

(8) The corridors on the first floor of the west wing 
of the main building; 

(9) The large library on the first floor of the main 


building, including the shelves and stacks; 


(10) The students’ office, including the counter and 
furniture therein; 


(11) Room B, classroom; 
(12) The senior high art department, including the 


places where partitions had been removed and Celotex 
wall covering installed; 


(13) The junior high art room, including the plumb- 
ing, lockers, cupboards and linoleum; 

(14) The chemistry laberatory, including the equip- 
ment therein; 

(15) A corridor on the second floor of the main build- 
ing’; 

(16) A classroom on the second floor of the main 
building ; 
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(17) The biology laboratory, including the lockers 
fierein ; 


(18) Classroom M, junior high science room, includ- 
ing lighting fixtures therein; 


(19) Various classrooms on the second floor of the 
west wing of the main building, including the furnish- 
ings and fixtures therein; 


(20) Room 5, formely constituting two rooms, includ- 
ing lockers and shelves built in; 


(21) The reading room, formerly constituting two 
rooms, also the linoleum therein; 


(22) Rooms 3 and 4; 


(23) The lavatory on the second floor of the main 
building, formerly consisting of three small bathrooms; 


(24) The corridor in the west wing of the second floor 
of the main building; 


(25) The junior high library together with an open- 
air deck outside, and the condition of the exterior paint 
at this location; [58] 


(26) Returning through the junior high library, the 
Court proceeding to Room 6, which had formerly been a 
bedroom; 


(27) Room 7, which had formerly been two bedrooms; 


(28) Room 8, which had formerly been three bed- 
rooms, a bath and closet; 


(29) The student council room, including the furniture 
and furnishings therein; 


(30) Mrs. Overton’s room, including the furnishings 
therein; 


(31) Room 15, which formerly had been a bedroom; 
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(32) The Court then proceeded to the third floor of 
the south wing of the main building, where a storage 
attic and former servants’ quarters were inspected. The 
Court also inspected a small balcony on the south wing 
of the building facing northerly across the patio toward 
the auditorium. The Court then returned to the southeast 
end of the corridor on the second floor; 


(33) Room 16, in the east wing, second floor, being 
a room for resident teachers, including the furnishings 
therein; 


(34) Room 17, in the east wing, second floor, together 
with the furnishings and furniture therein; 


(35) A room in the east wing, second floor, contain- 
ing the type of white, painted, wood furniture which 
was removed when the teachers’ wing was refurnished, 


(36) The vocal music studio; 


(37) The junior assembly room which had once been a 
library ; 


(38) The gymnasium, showing the unfurnished por- 
tions where the wall was never sealed. This was being 
remodeled at the time of the inspection; 


(39) The showers and dressing rooms adjacent to the 
gymnasium ; 


(40) The Court then proceeded to inspect the athletic 
fields, including basketball courts, tennis courts, volley- 
ball courts, and took note of the limits upon the land 
available for additions to such facilities ; 


(41) The Court then entered the auditorium building 
through the south entrance, and, passing northerly in the 
corridor on the east side of the building, inspected the 
classrooms on the east side of the corridor. 
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(42) The Court then inspected the senior high assem- 
bly room in the [59] auditorium which is used both for 
assembly and study, and also inspected the stage where 
small productions can be given. 


(43) From the auditorium the Court passed to the 
music building, where piano instruction is given and 
where two rooms had been thrown together to form a 
supply room. In this building the Court also inspected 
the music department office and the choir room, taking 
note of the condition of the linoleum. 


(44) The Court then briefly inspected Room O, used 
for textile work; 

(45) The Court then passed through the kitchens; the 
main pantry, where a freezing unit had been installed in 
the old icebox, and inspected the servants’ hall and dining 
room. 

(46) The Court then proceeded to the two dining 
rooms, inspected the furnishings and took note of the 
condition of the carpets, which appeared particularly 
worn at and near entrances to the rooms. 


(47) The Court then inspected the main entrance hall 
rugs which had been laid in 1941. 


(48) The Court finally inspected the locale of the 
archery range. 


Upon concluding the foregoing inspection, the Court 
adjourned the conference. 


Dated: July 9, 1946. 


[Endorsed]: Filed Jul. 10, 1946. [60] 


20 Marlborough Corporation vs. 


[Title of District Court and Cause] 
JOINT PRE-TRIAL MEMORANDUM 

This is an action to recover a refund of a corporate 
surtax in the sum of $10,601.45, tax and interest, to- 
gether with interest thereon at the rate prescribed by law, 
which tax and interest were assessed and collected for the 
taxpayer's fiscal years ending August 31, 1939, and 
August 31, 1940. 

Originally the plaintiff claimed two grounds for its 
desired recovery. It has abandoned the claims based upon 
depreciation (obsolescence). This abandonment reduces 
the total amount prayed for by $924.46, together with 
such portion of the interest of $619.52, paid for 1940, 
as may be allocated to the said $924.46. 

Plaintiff’s remaining cause of action 1s based upon taxes 
and interest assessed against it by the Commissioner of 
Internal Revenue for its fiscal years ending August 31, 
1939 and 1940, under the provisions of Section 102, 
Internal Revenue Code. 

The case was tried in full before Judge Hollzer dur- 
ing his lifetime and was under submission to him at the 
time of his death. Stipulations of Fact have been en- 
tered into and were presented to the court at the previous 
trial. Considerable testimony was taken and the same 
has been reported and transcribed. Counsel for plaintiff 
and defendant are of the opinion that the court may now 
be fully advised of the facts in this case by the submis- 
sion of the case upon the documentary evidence, the 
Stipulations of Fact and the transcript of the testimony 
of witnesses in the previous trial, together with all the 
pleadings and briefs which are a part of the record of 
this cause. 

Tt is believed, however, that since the ultimate decision 
in this case must be determined by the court’s opinion 
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as to the credibility to be accorded to the witnesses 
Eugene Overton and Georgia Overton, that the court 
may feel it advisable to examine these two witnesses. 
Counsel therefore are prepared now to submit the case 
upon the evidence and pleadings as aforesaid, with the 
provision that the court shall have the power and right 
to examine the two witnesses mentioned herein and for 
counsel thereafter to examine the said witnesses, but such 
examination to take place only in the event that the court 
decides to re-examine said witnesses. 


Swe VeNd OF Tht PACTS 

During the taxable years in question the plaintiff was 
engaged in the business of holding and renting school 
property to a school known as Marlborough School for 
Girls, operated by Ada Blake. The property is located at 
5029 West Third Street, between Van Ness and Ross- 
more Streets, in the City of Los Angeles, State of Cali- 
fornia, and has a frontage of 150 feet on Third Street 
and 700 feet on Rossmore. The questions presented to the 
court are: Whether the corporation was availed of for 
the purpose of avoiding the imposition of surtax upon its 
stockholders; and, whether the accumulations set forth in 
the Stipulations of Fact were unreasonable and in excess 
of the needs of plaintiff's business. 

The pertinent statutes and regulations and the case law 
involved have been presented in full in counsels’ pre- 
liminary memoranda and the briefs filed in this cause. 

Respectfully submitted, 
* x > x > * x * * 

A True Copy. Attest, etc., Mar. 24, 1948. Edmund 
L. Smith, Clerk U. S. District Court, Southern District 
of California; by Theodore Hocke, Deputy. [Seal] 


Penrc@tesed||; iledeiune2/, 1946. 
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[Title of District Court and Cause] 
PRE-TRIAL ORDER 


It appearing that the within cause was fully before 
Judge Hollzer during his lifetime; that counsel for de- 
fendant and plaintiff are both of the opinion that the 
Court may be fully advised of the facts in the case by the 
submission of the case upon the documentary evidence, 
the Stipulations of Fact, and the transcript of the testi- 
mony of witnesses in the previous trial, together with 
all the pleadings and briefs which are a part of the rec- 
ord of this cause; that counsel for defendant and plaintiff 
are both agreeable to such a submission of the case; and 
that the Court has viewed the property involved in com- 
pany with respective counsel; 


It Is Ordered that this cause be taken under submission 
on the merits by the Court on or after July 26, 1946, 
upon the same files, record, evidence, transcript and briefs 
as heretofore submitted to Judge Hollzer, subject to the 
taking of any additional evidence or proceedings which 
the Court may desire and indicate by further order. 

Dated this 2nd day of October, 1946. 

JACOB WEINBERGER 
Judge 

Approved as to form: Dempsey, Thayer, Deibert & 
Kumler, by W. P. Thayer, Attorneys for Plaintiff. James 
M. Carter, United States Attorney, E. H. Mitchell and 
George M. Bryant, Assistant U. S. Attorneys, Eugene 
Harpole, Special Attorney, Bureau of Internal Revenue, 
by George M. Bryant, Atorneys for Defendant. 

A True Copy. Attest, etc., Mar. 24, 1948. Edmund L. 
Smith, Clerk U. S. District Court, Southern District Gi 
California; by Theodore Hocke, Deputy. [Seal] 

[Endorsed]: Filed Oct. 5, 1946. 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause came on regularly for trial on 
the 25th, 26th and 27th days of September, 1945 and on 
the 16th day of December, 1946, before the Court, sit- 
ting without a jury; plaintiff appearing by its attorneys, 
Dempsey, Thayer, Deibert & Kumler, and the defendant 
appearing by James M. Carter, United States Attorney 
for the Southern District of California, E. H. Mitchell 
and George M. Bryant, Assistant United States Attor- 
neys for said District; and evidence both oral and docu- 
mentary having been received and the Court having fully 
considered the same, hereby makes the following special 
Findings of Fact: 


PIN DINGS OF PACT 
a 


Plaintiff is, and at all times pertinent hereto was, a 
corporation organized and existing under and by virtue 
of the laws of the State of California, duly qualified to 
transact business in said State and having its principal 
place of business at Room 735 Roosevelt Building, Los 
Angeles, California, within the [61] Sixth Internal Rev- 
enue Collection District of the State of California. 


Ids 


The taxes sought to be recovered in this proceeding 
were collected by Nat Rogan, Collector of Internal Rev- 
enue for the Sixth District of California on behalf of the 
United States of America. The said Nat Rogan is no 
longer in office. 
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Plaintiff filed its income tax return on or before the 
due date for its taxable year ending August 31, 1939 
showing a net income of $37,337.55, and paid therewith 


collector [JW] 
to the said , Nat Rogan the sum of $6,279.36 as its 


income tax liability based upon the net income shown in 


said return. 


IV. 

On July 7, 1942, the Commissioner of Internal Revenue 
asserted a deficiency in federal income taxes against plain- 
tiff for its taxable year ending August 31, 1939 in the 
sum of $3,389.55 together with interest thereon. That 
said deficiency was based upon a liability for surtaxes 
utider Section 102 of the Reveniie Act of 1958. “Winere- 
after on about the 3lst day of July, 1942, plaintiff paid 


said collector [JW] 
to , Nat Rogan on account of said deficiency the amount 


of $3,942.46 which was applied as follows: 
On the allesed deiciemey for Wie year 


ended August 31, 1939, under Section 
102 of the Revenue Act of 1938 $3,389.55 


Interest on said alleged deficiency 551.24 


Overpayment for year ended August 31, 


1930 1.67 


Total taxes and interest paid $3,942.46 


ee es 
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The plaintiff duly filed its income tax return for its 
taxable year ending August 31, 1940 showing a net in- 
come of $21,870.32 and paid with said return the sum 
of $2,535.91 as its income tax liability for the said tax- 
able year. Thereafter on July 7, 1942, the Commissioner 
of Internal Revenue asserted a deficiency in federal in- 
come taxes against plaintiff for the taxable [62] year 


ending August 31, 1940 as follows: 


Income tax under Section 13, Internal 


Revenue Code $ 924.46 
Surtax under Section 102, Internal Rev- 

enue Code 5 IZ0s 
Total deficiency asserted $6,036.49 


The deficiency in taxes asserted for the fiscal year ended 
August 31, 1940 was based upon, first, the disallowance 
of depreciation deducted in plaintiff's return for said year 
in the amount of $4,538.18 resulting in an increase in the 
income tax liability of plaintiff under Section 13 of the 
Internal Revenue Code in the amount of $924.46, and 
second, the assertion of liability for surtaxes under Sec- 
tion 102 of the Internal Revenue Code in the amount of 
$5,112.03 resulting in a total additional tax deficiency 
asserted against plaintiff for said taxable year in the 
amount of $6,036.49. 
ra. 

Thereafter and on or about July 31, 1942, plaintiff paid 

to Nat Rogan, Collector of Internal Revenue at Los An- 
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geles, on account of said asserted deficiency in taxes, the 
amount of $6,658.99, which was applied as follows: 
On the alleged deficiency for the year 


ended August 31, 1940, under Section 
13, Internal Revenue Code $ 924.46 


On the alleged deficiency for the year 
ended August 31, 1940, under Section 


102, Internal Revenue Code 5, LiZ@3 
Interest on said alleged deficiencies 619.52 
Overpayment for the year ended August 

31, 1941 Ze 
Total taxes and interest paid $6,658.99 

val. 


On or about August 7, 1943, and within two years of 
the date of the payment of the federal income tax defici- 
ency asserted by the Commissioner of Internal Revenue 
as aforesaid for the taxable years of plaintiff ending 
August 31, 1939 and August 31, 1940, plaintiff filed its 
claims for refund of the taxes and interest paid as afore- 
said. Said claims set forth the grounds [63] for refund 
relied upon by plaintiff and set forth sufficient facts to 
apprize the defendant and Commissioner of Internal Rev- 
enue of the exact basis of the claims. On November 5, 
1943, the Commissioner of Internal Revenue mailed by 
registered mail his notice of disallowance of said claims 
for refund insofar as the same were based upon deficien- 
ciéS asserted under Section l3eand Sectron 102 oF Ghe 


Internal Revenue Code for the years in question except- 
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ing only that the Commissioner determined an over- 
assessment of $41.98 for the taxable year ended August 
31, 1939, and an overassessment in the sum of $85.75 
for the taxable year ended August 31, 1940. On June 28, 
1944, the plaintiff filed this action. 


Vii. 

That plaintiff during the course of this trial abandoned 
its claim with respect to income taxes under Section 13 
of the Internal Revenue Code in the amount of $924.46 
together with the interest paid thereon. 


IX. 

That plaintiff corporation was not formed for the pur- 
pose of preventing the imposition of surtaxes upon its 
shareholders. 

X. 

That plaintiff corporation was availed of for the pur- 
pose of preventing the imposition of surtaxes upon its 
shareholders during each of its taxable years ending 
August 31, 1939 and August 31, 1940. In 1939, the 
corporation had a taxable net income of $37,337.55 and 
distributed dividends amounting to only $17,500., of which 
amount $15,000. was used to purchase a ranch for the 
stockholders’ son. In 1940, the taxable net income was 
determined by the Commissioner to be $26,408.50, and 
in that year dividends of only $2500. were distributed. 
Plaintiff’s surplus account in 1933 was $153,927.78. In 
1940, this account was $213,632.92. Plaintiff’s security 
investments in 1940 at the end of its fiscal year had a 
book cost of $157,093.29 and a fair market value of 
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$114,125. As a result of the accumulations in the taxable 
years here involved, the plaintiff's two shareholders 
avoided surtaxes in their personal income tax of $2,402.99 
in 1939 and $4,199.68 in 1940. [64] 


XI. 

The properties of the school in 1946 were in good re- 
pair and have not been substantially altered but have 
been modernized since the taxable years in question. The 
properties are being used at the present time for sub- 
stantially the same purposes as those during the taxable 
years in question with the exception that the boarding 
school activities formerly carried on by the lessee have 
been abandoned. 

Dall. 

During the two taxable years in question, plaintiff con- 
ducted no substantial activities other than the manage- 
ment of its investments and the receiving of rentals from 
the lessee of the school properties. The taxes upon the 
school properties were paid by the lessee under the terms 
of the lease. This lease also provided for certain con- 


sultations between plaintiff and the school operator. 


From the foregoing facts the Court concludes: 


CUNCEUSIONS OF lag 
I, 
That plaintiff was a holding company within the mean- 
ing of Section 102 of the Internal Revenue Code during 


each of its taxable years ending August 31, 1939 and 
August 31, 1940. 


United States of America ae 


i, 

The plaintiff in its taxable year ending August 31, 
1939 was availed of for the purpose of preventing the 
imposition of the surtax upon the income of its share- 
holders through the medium of permitting its earnings 
and profits to accumulate instead of being divided or 
distributed. 

EET. 

The plaintiff in its taxable year ending August 31, 
1940 was availed of for the purpose of preventing the 
imposition of the surtax upon the income of its share- 
holders through the medium of permitting its earnings 
and profits to accumulate instead of being divided or 
distributed. [65] 

1Y. 

The plaintiff has not proved that there was no purpose 
to avoid the imposition of surtax upon the income of its 
shareholders. 


Ve 
The defendant is entitled to judgment that plaintiff 
take nothing and for its costs. 


Dated: August 30, 1947. 


JACOB WEINBERGER 
Judge 


Approved as to Form, as required by Rule 7(a). Dated: 
August 27, 1947. Dempsey, Thayer, Deibert & Kumler, 
by W. P. Thayer, Attorneys for Plaintiff. 


{Endorsed]: Filed Aug. 30, 1947. [66} 
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In the District Court of the United States in and for the 
Southern District of California 


Central Division 
Civil No. 3727-W 


MARLBOROUGH CORPORATION, 
Plaiwatith, 
Vv. 
UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT 


The above-entitled cause came on regularly for trial on 
the 25th, 26th and 27th days of September, 1945 and on 
the 16th day of December, 1946, before the Court, sit- 
ting without a jury; plaintiff appearing by its attorneys, 
Dempsey, Thayer, Deibert & Kumler, and the defendant 
appearing by James M. Carter, United States Attorney 
for the Southern District of California, E. H. Mitchell 
and George M. Bryant, Assistant United States Attor- 
neys for said District; and evidence both oral and docu- 
mentary having been received and the Court having fully 
considered the same and having made and duly entered 
its Findings of Fact and Conclusions of Law herein; 


Now, Therefore, by reason of the law and the facts 
herein, It Is Ordered, Adjudged and Decreed that the 
defendant is entitled to judgment that plaintiff take noth- 
ing by its complaint and defendant is entitled to its costs 
in this behalf incurred which are hereby taxed in the 
sum of $23.39. 


Dated: this 30 day of August, 1947. 


JACOB WEINBERGER 
Judge [67] 
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Approved as to Form, as required by Rule 7(a). Dated: 
August 27, 1947. Dempsey, Thayer, Deibert & Kumler, 
by W. P. Thayer, Attorneys for Plaintiff. 


Judgment entered Aug. 30, 1947. Docketed Aug. 30, 
1947. C. O. Book 45, page 183. Edmund L. Smith, 
Clerk, by J. M. Horn, Deputy. 


[Endorsed]: Filed Aug. 30, 1947. [68] 


[Title of District Court and Cause] 


POs Ol APPEAL TO UNITED STATES 
CINnCUIT COURT OF 2PPEALS 


Notice is hereby given that Marborough Corporation, 
plaintiff above named, hereby appeals to the United States 
Circuit Court of Appeals for the Ninth Circuit from the 
final judgment entered in this action on August 30, 1947. 


THOMAS R. DEMPSEY 
WELLMAN P. THAYER 
Aobhiike H. DEIBERT 
WILLIAM L. KUMLER 
Attorneys for Appellant 


523 West Sixth Street 
Los Angeles 14, California 


[Endorsed]: Filed & mld. copy to Geo. M. Bryant, 
Atty. for Deft., Nov. 25, 1947. [69] 
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[Title of District Court and Cause] 


MOTION FOR EXTENSION OF TIME FOR 
PILING RECORD ON APPEAL 


Comes now the appellant in the above entitled cause 
and moves the Court for an order extending the time for 
filing the record on appeal and docketing the action in 
the United States Circuit Court of Appeals to February 
3, 1948. 

WILLIAM L. KUMLER 
Attorney for Appellant 
523 West Sixth Street 
Los Angeles 14, California 


So ondered, “thisez? day of December, W247. 
By JACOB WEINBERGER 
Judge 
[Endorsed]: Filed Dec. 29, 1947. [70] 


[Title of District Court and Cause] 


STIPULATION FOR ORDER TO TRANSHES 
ORIGINAL DOCUMENTS AS PART OF Miia 
RECORD ON 2aei 


It Is Stipulated By and Between the parties, through 
their respective counsel, that the District Court may en- 
ter its order authorizing the transmission of the original 
papers constituting Stipulations Nos. 1, 2, 3 and 4 and 
the original exhibits filed in the above proceedings, to the 
Appellate Court as part of the record on appeal, im liea 
of copies thereof. 

Dated: March 1, 1948. 


[Endorsed]: Filed Mar. 2, 1948. |77] 
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ORDER FOR THE TRANSMISSION OF ORIGINAL 
i eiioo fa) DXHIBITS AS PART OF THE 
RECORD ON APPEAL 

Upon stipulation of the parties and for good cause 


shown, 

It ts Ordered: 

1. That in lieu of copies the Clerk shall send to the 
Appellate Court the original copies of Stipulations Nos. 


1, 2, 3, and 4 and the original exhibits, filed in the above 


entitled cause, as part of the record on appeal. 


2. That such original stipulations and exhibits shall 
be placed in the custody of the Clerk of this Court for 
safekeeping and transportation to the Appellate Court. 


Dated: March 2, 1948. 


JACOB WEINBERGER 
Judge 


| Endorsed]: Filed Mar. 2, 1948. [78] 
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{Title of District Court and Cause] 
CERAMEICATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court oievae 
United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered 
from 1 to 86, inclusive, contain full, true and correct 
copies of Complaint for Recovery of Federal Income 
Taxes Illegally Assessed and Collected; Answer; Stipu- 
lation After Pre-Trial Conference; Findings of Fact and 
Conclusions of Law; Judgment; Notice of Appeal; Motion 
and Order Extending Time for Filing Record on Appeal; 
Stipulation for and Order Correcting Reporter’s Tran- 
script; Statements of Points on Which Appellant Intends 
to Rely; Stipulation for and Order for Transmittal of 
Original Documents; Appellant’s Designation of Record 
on Appeal; Stipulation Designating Record on Appeal and 
Docket Entries which, together with copy of Narrative 
Statement of the Testimony; Original Stipulations Nos. 
] 2, 3, and 4, copy of Reporters Transcript of Octenens: 
1945; and Original Plaintiff’s Exhibits 1 to 5, inclusive, 
and Defendant’s Exhibits A to M, inclusive, transmitted 
herewith, constitute the record on appeal to the United 
States Circuit Court of Appeals for the Ninth Circuit. 

I further certify that my fees tor preparing, compar- 
ing, correcting and certifying the foregoing record amount 
to $20.90 which sum has been paid to me by appellant. 

Witness my hand and the seal of said District Court 
this 9 day of March, A. D. 1948. 

(Seal) EDMUND L. SMITH 

Clerk 
By Theodore Hocke 
Chief Deputy 
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NARRATIVE STATEMENT OF THE TESTIMONY 


The above cause was heard before The Honorable Harry 
A. Hollzer on September 25th, 26th and 27th, 1945, and 
before The Honorable Jacob Weinberger on December 
16, 1946, after the death of Judge Hollzer while the 


matter was under submission to him. 


Appearances at all three proceedings were: 

For the Plaintiff: Dempsey, Thayer, Deibert & Kum- 
ler, by William L. Kumler, Esq., 1104 Pacific Mutual 
Bldg., Los Angeles, California. 

Fomine Wetendamt: Charles H. Carr, United States 
Attorney, by George M. Bryant, Assistant United States 
Attorney; Eugene Harpole, Special Attorney, Bureau of 
Internal Revenue. 

During such proceedings the testimony of the following 
witnesses was heard by the Court and taken by the re- 
porter : 

For the Plaintiff: Eugene Overton, Morgan Adams, 
John C. Austin, Thompson Webb, Hugh L. Mann, and 
Georgia Overton. 


For the Defendant: C. G. Brown. 


So much of the testimony as is material and necessary 
to the determination of the point upon which Appellant 


intends to rely on the appeal is hereinafter set out. 


References are to the original Reporter’s Transcript of 


Proceedings. 
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EUGENE OVERTON, 


a witness for the Plaintiff, being first duly sworn, tes- 


tified as follows: 
Direct Examination 


“During the years 1939 and 1940 I was director and 
president of the Plaintiff corporation. I was the officer 
primarily concerned with the financial problems of the 
business. I have occupied that position since 1924. 


Cieeds 


“During the taxtble years ended August 31, 1939 and 
August 31, 1940 the earnings of the business were accu- 
mulated for the purposes of the business of the corpora- 
tion. The explanation is rather long. Some of the con- 
siderations entering into my determination to accumulate 
caries were: (P.O) 


“(a) The Marlborough School is owned by the Marl- 
borough Corporation. Mar!borough School was started 
56 years ago by my mother-in-law, Mrs. Mary S. Caswell. 
(T. 6.) Mrs. Caswell was the sole owner of the stock 
from the incorporation of the company, in 1910, until 
her death in 1924. (T. 9.) After her death Mrs. Over- 
ton inherited the stock of the corporation, and thereafter 
Mrs. Overton and I divided everything we had as equally 
as possible between us by agreement. That is how I 
became a half-owner of the stock of the corporation. 
(T. 9.) First the school was located in Pasadena and 
shortly after was moved to Twenty-third Street, a little 
east of Hoover Street in Los Angeles. By 1916 the 
population of the city had so shifted westerly that she 
determined she would have to move the school to keep 
up with the population. She moved it to the present loca- 
tion on the corner of Third and Rossmore in Los Angeles. 


United States of America ay 


(Narrative Testimony of Eugene Overton) 


(T. 6.) In connection with that move the corporation 
got into serious financial difficulties. Mrs. Caswell had 
not accumulated money against such a move, and, without 
going into details, she came very nearly going broke. At 
the time of her death, in 1924, the corporation was quite 
heavily indebted. My recollection is that we finally paid 
off that indebtedness, excepting debts to Mrs. Overton, 
my son and myself in 1934. From that time on it was 
my purpose and the purpose of Mrs. Overton—having 
had the trouble and knowing the [2*] trouble that had 
been gotten into and knowing even then that the popula- 
tion was shifting west very fast—to accumulate money 
against such a contingency. (T. 7.) 

‘“(b) Another reason was that I thought—and when I 
say I thought, I discussed all these matters with Mrs. 
Overton but I think she left most of the decisions to me— 
I felt the school should have a very substantial backlog 
in case of fire, earthquake or contingencies of that kind. 
(U5 .7.) 

“(c) At that time and until 1942 the school was leased 
and I thought that if the corporation had to take over the 
management of the school on the expiration of the lease, 
either at its regular termination or before, it would need a 
considerable sum of money for renovations, improve- 
ments and things of that kind. (T. 8.) 

‘“(d) The properties were of course depreciating. In 
1939 I think the depreciation must have been close to 
170,000. (T. 8.) 

“(e) I always figured in my mind that the corporation, 
particularly a business of this kind, which is a very pre- 


*Page number appearing at bottom of page of Narrative Statement of 
Testimony. 
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(Narrative Testimony of Eugene Overton) 

carious business and a very hard business to raise money 
on from banking institutions, should have a backlog of 
roughly $250,000 and for that reason as soon as possible 
I started to accumulate money. (T. 8.) 

“Prior to the taxable years in question I summarized 
the business needs to which I] have referred m a pened 
memorandum. My best recollection, and it is only a guess, 
was that it was made along about 1936 or 1937. It was 
inerely for my own information and I just stuck it in the 
minute book loose. The purpose was to satisfy myself 
as to whether or not my belief was correct that this cor- 
poration should have a backlog of around $250,000. Then 
later, maybe a year or a year and a half later, | madera 
second memorandum which I had typed and this is it. 
I failedto putea date on it. (7. 10-11.) Then I meade 
another memorandum in the minute book, dated November 
7, 1939, which I signed and put in the minute book. It 
follows the index of the minutes. (T. 12.)” 


(At this point in the testimony the undated memoran- 
dum was offered and received in evidence as Plaintiff’s 
Exhibit No. 1, and the memorandum dated November 7, 
1939 was offered and received in evidence as Plaintiff’s 
Exhibit No. 2.) 

Mr. Overton resumed. 


©. By Mr. Kumler: “Mr. Overton, refeinina ie 
Plaintiff’s Exhibit No. 1, [3] which is your undated 
memorandum, and your testimony relative to the reasons 
for accumulating funds in this corporation in the years 
1939 and 1940, item No. 1 1s in the amount of $20,000, 
to cover a possible fire loss not compensated for by insur- 
ance, estimated at $20,000. Will you please explain the 
business purpose involved in that provision?” 
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(Narrative Testimony of Eugene Overton) 


A. “Yes. I would first like to explain that memoran- 
dum a little more. That memorandum was a very in- 
formal one. In fact all three of these memoranda of 
mine were informal. They were not based on a careful 
study. They were based on estimates I made. Some of 
the matters, after discussion with Mrs. Overton, were 
estimates I made of possible or probable needs of the 
corporation. They were not based on accountant’s or 
auditor’s or Price, Waterhouse figures. So I don’t want 
the impression gotten out that they were accurate in any 
sense of the word. They were figures I made more to see 
if I was justified in my own mind that the corporation 
ought to reserve or accumulate. To answer your ques- 
tion, we always kept the buildings quite heavily insured. 
(T. 13-14.) I knew from experience, as anyone does, 
that in case of fire loss the insurance never covers the 
loss. So I estimated $20,000 was a conservative amount 
to put down as the difference between what would be 
collected. if there were a conflagration, and the amount 
that would be lost. There was a considerable fire risk. 
The coverage today is very little different, if any, from 
the coverage then. There were three policies totalling 
$190,765. Those were all 90 per cent co-insurance poli- 
cies. Then we carried what I called contingent liability 
for rebuilding. I had a good deal of trouble getting this 
type of insurance but it is to help cover the difference in 
cost of rebuilding the buildings, under present ordinances, 
which would have to be fireproof. The contingent liability 
insurance amounts to $119,000 and is purely contingent 
insurance to cover the difference in cost nowadays and 
what it [was] would have been. The contingency insur- 
ance was in effect during the taxable years.” (T. 14-15.) 
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(On the following day the witness amplified the fore- 
going testimony as follows.) 


“T would like to add to a statement I made yesterday 
when we were discussing the informal memorandum. | 
forgot another serious contingency in case of fire or 
earthquake. If during the school term the school should 
have a serious [4] fire loss, so it could not be operated, it 
would require a great deal of free capital to meet the 
obligations to return the tuition, pay the teachers who are 
under contract, and the help and all those things. There 
are those three considerations I always had in mind in 
wanting to accumulate a fund. (T. 147.) 

* xk x ok ok k x 


“Directing my remarks to the taxable years in question, 
the second item in Plaintiff’s Exhibit No. 1, in the amount 
of $15.000, is an item I got after discussion with Mrs. 
Overton. She has felt for years that the boarding depart- 
ment should be dispensed with. She was the authority 
on the school angles, while I claimed to be the authority 
on financial angles of the business. She, in discussing 
it, told me that if and when the corporation again took 
over actual operation of the school because of termination 
of the lease, one of the first things she would do would 
be to dispense with the boarding department. In doing 
so she would then endeavor to increase the day school 
and that would need considerable remodeling of the bed- 
rooms and turning them into classrooms and things of 
that kind. It was actually done as soon as Mrs. Overton 
took over the principalship of the school in 1942, (T. 
16-17.) 

“The $35,000 item shown in Plaintiff’s Exhibit No. 1 
was obtained after discussion with Mrs. Overton. The 
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gymnasium, showers, dressing rooms, locker spaces and 
those things were then badly in need of remodeling and 
modernizing; for instance, it should all be sealed. <A 
school of that kind has to be kept in first-class condition. 
That is old-fashioned. It was built in 1916 and not at 
all according to modern requirements. That was going to 
cost a considerable sum of money. That was one item 
involved in the $35,000. Maybe it was the only one; I 
don’t know. It will cost a lot of money to do it and it 
has got to be done as soon as labor and materials can be 
couenm (1. 20%) 

“The estimate of $50,000 for working capital in the 
event the lease is terminated and active conduct of the 
Operation is resumed is just an estimate. I stated in the 
memorandum, ‘So far as can be foreseen at the present 
time, these probable business requirements and contin- 
gencies are believed to be as follows.’ I did not consider 
this a definite or accurate statement as to computation and 
I don’t yet. We knew or presumed we would have to 
take over the operation of the [5] school. To operate the 
school during the summer months, pay the help, pay the 
staff that has to be kept which is considerable, and for 
food, operating expenses, lights, furniture and a certain 
amount of repairs that have to be made every summer 
would cost $20,000 to $25,000. Then there should always 
be a considerable reserve for unforeseen contingencies. So 
without being able to give the items, I felt at that time 
that a $50,000 working capital was a conservative esti- 
mate. (1. 21-22. ) 

“The $67,000 item in Plaintiff's Exhibit No. 1 covers 
two factors. The books showed a large depreciation which 
I felt ordinary good business judgment required should be 
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covered as far as possible. I think I stated that in 1939 
the depreciation on the books was $170,000. Then, the 
possibility or probability of having again to move the 
school was a very serious consideration and still is, and 
that was taken into account in the figure, which, inci- 
dentally, I have since learned is rather inadequate. (T. 
2Z@) 


“T probably put down ‘obsolescence’ and ‘depreciation’ 
more or less thoughtlessly. J am not an accountant. What 
I think I meant by that was the difference in cost, if the 
school had to be moved. (T. 23.)” 

The Court: “May I interrupt here to see if I under- 
stand this last answer? Do you have anywhere in that 
memorandum set down a rough estimate of what would 
be required to modernize the whole structure or combina- 
tion of structures?” 

The Witness: “Yes; in this way, I think, your Honor. 
We have already discussed that item of $35,000, which 
I have down here as additions to buildings and new build- 
ings that may be required, estimated at $35,000; to pro- 
vide for working capital if the present lease on the school 
should be terminated, $50,000. This also not only was 
necessary. the $35,000 for operating expenses and for 
renovation during the summer months, but necessary to 
provide money for renovating, painting, and all kinds of 
repairs and modernizing, wall papering, and all those 
things we knew would have to be done. Does that answer 
your question? 

The Court: “Is that the last item to which you are 
refernmg : 

The Witness: “The last item is the item of $67,000 to 
provide for obsolescence and depreciation. 
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The Court: “That is what I say. It isn’t clear to me 
what distinction in your estimates you drew between the 
items already described and the [6] other items that you 
included under this last estimate of some $67,000. 


The Witness: “As to the $67,000 item, as I say, the 
corporation’s books showed a large depreciation in the 
value of the buildings and in the furniture and fittings and 
so on. J was trying to set up a reserve, to equalize the 
depreciation shown on the books, entirely outside of the 
amount necessary for renovating, new constructions, and 


things of that kind. (T. 23-24.) 

“The contingency insurance carried to cover the excess 
cost of rebuilding which would have been due to the differ- 
ence in building codes and the requirements of the laws 
with respect to school buildings, would not have covered 
the excess cost. [| had that definitely in mind in the 
considerations summarized in the memorandum. (T. 25.) 

‘In the event the buildings were ‘replaced’ the insurance 
wouldn’t cover it at all. The $67,000 item, which I termed 
‘obsolescence’ and ‘depreciation’ undertook to take that 
factor into account. Incidentally it wasn’t with the idea 
of it ever being analyzed in a proceeding of this kind. 
Otherwise, I would have been more careful with it. I 
(Eugene Overton) wanted it in the minute book in case 
anything happened to me and Mrs. Overton. We went to 
sea a great deal and might get drowned, and I wanted it 
there, so that our son, our only child, would be able to 
base his action on it in connection with the school business. 
So it had a double purpose. My estimate of $67,000 was 
quite inadequate. (T. 26.) 

“The indebtedness to Mark Overton, Georgia C. Over- 
ton and Eugene Overton of $35,500 was the same as that 
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shown in my sheets for 1939 and 1940 fiscal years. 
(al. 26P) 

“Plaintiff's Exhibit No. 2 shows an item of $75,000 
for obsolescence and depreciation whereas plaintiff's Ex- 
hibit No. 1 shows $67,000 merely because new building 
costs were increasing. I had a very rough estimate which 
I have since found was very wrong of what the difference 
in cost would be in case the school had to be rebuilt or 
moved and that is the reason for the difference. (T. 29.) 

“The item of $35,500 representing indebtedness to the 
Overtons is absent from the second memorandum because 
I presume I forgot to put it in. The indebtedness has 
never been paid. (T. 29.) 

“Borrowing for school purposes is extremely difficult 
as I stated earlier. A school is not, in banking circles, a 
good risk and it was my experience, based on what I 
learned in the early days, when Mrs. Caswell was trying 
to borrow money that it is extremely difficult to borrow 
more than the bare value [7] of the land because it is a 
specialized type of building and because a school anyway 
is a great risk. If we had to borrow as much as possible 
I think a bank or loaning agency would be extremely 
hesitant to loan more than 50 to 60 per cent of the base 
value of the land the school was on. (T. 29-30.) 

“The only experience | have had with school financing 
is in connection with Marlborough. I have never been 
connected, either as counsel or otherwise, with any other 
school. So anything in that connection would be hearsay 
on my part. The best way to illustrate will be to give 
the history of the borrowing of the school as a corpora- 
tion. In 1916 or 1915, when Mrs. Caswell decided to 
move the school she had practically no reserve. She had 
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her old school property. [First she arranged for the pur- 
chase of the property where the school now is from G. 
Allen Hancock, who was then subdividing the whole area 
and thought the school would benefit his tract. He sold 
her the property at a give-away price. She paid $14,000 
for 200 feet on Third Street and 712 and a fraction feet 
on Rossmore. Mrs. Caswell had the plans for the school 
drawn by Mr. John C. Austin. The corporation then 
made a contract with a contractor to build what we call 
the main building and he agreed to take the old school 
property down on Third {Twenty-third] Street in at, my 
recollection is, about half the contract price. Then Mrs. 
Caswell had to provide the difference between that and the 
seventy some thousand dollars. In other words, as I 
recall she had to provide about $35,000 or $40,000 in cash 
to make up the difference. She tried to borrow that and 
frankly, she couldn’t borrow it. This 1s part of my knowl- 
edge. I was part of it at the time. Finally I made 
arrangements with the Mortgage Guarantee Company to 
borrow, I think it was, about $52,000 which was necessary 
for the difference in the building cost and for the expense 
of moving, laying out the grounds and new furniture 
and all incidentals. Mrs. Caswell found it impossible to 
borrow the money and finally, through my personal actions 
with the Mortgage Guarantee Company and with Mr. 
Morgan Adams who was, I believe, president of it then, 
I succeeded in making that loan and | had great difficulty. 
But it was not made with the Mortgage Guarantee Con- 
pany but with the Bond Investment Company, a subsidiary 
of the Mortgage Guarantee Company. The Corporation 
borrowed $52,500 and gave a first len trust deed to 
secure three notes, one for $40,000, one for $2,500 and 
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one for $10,000. The Bond Investment Company wouldn’t 
make the loan unless the $10,000 note was otherwise 
secured and finally [8] G. Allen Hancock endorsed that 
$10,000 note. Then the Corporation had to give a second 
mortgage to Mr. Hancock to secure him. Then Mr. Han- 
cock loaned $14,000 personally which he required me per- 
sonally to guarantee. <A third mortgage was given to me 
and I assigned it to him to secure the $14,000 I had 
guaranteed. It was a pretty involved situation. The 
school was in dire financial straits and had it not been 
for the fact that we were able to make these loans in that 
way and the fact that Mr. Hancock was willing to accept 
my guarantee for $14,000 and in those days $14,000 
looked like a lot of money to me, the school would have 
tadlediedefmmtely. (1. 42-35.) 


The Court: “I would like to clear up one item which is 
not clear at least in my own mind. Did I understand you 
to say that the Bond Investment Company loaned $40,000 
on a first lien against the property? 


The Witness: “Yes. May I read this again to your 
Honor? This is a memorandum that J made recently from 
the books and records of the corporation. I made it my- 
self. On May 27, 1916, the corporation borrowed $52,500 
from the Bond Investment Company and gave a first lien 
trust deed to secure three promissory notes, one for 
$40,000, one for $2,500 and one for $10,000. Then the 
$10,000 note was also guaranteed or endorsed by Mr. 
Hancock. Then, in addition to that, Mr. Hancock loaned 
$14,000, which was found to be needed, which note was 
$14,000 I endorsed. 
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The Court: “Did the Bond Investment Company re- 
ceive any other security or personal guarantee on the first 
lien so far as the $40,000 was concerned? 

The Witness: ‘The $40,000 was secured only by a lien 
on the property. 

©. By Mr. Kumier: “Mr. Overton, from what sources 
did the funds come to repay these loans? 

A. “From the earnings of the school. 

©. “Did you pay interest on the loans? 

a Ola, yes. 

QO. “What effect did the payment of interest have on 
your earnings? 

A. “Of course, it reduced the earnings. 

©. “And then it reduced your ability to repay? 

A. “Certainly. [9] 

©. “During the years 1939 and 1940, was the cor- 
poration actually conducting the school business, that is, 
Gee academic part of it? 

A. “The corporation was not conducting the academic 
end of the school business. The school was under lease 
at that time to a Miss Blake. 

©. “Was it a written lease? 

A. “Yes; and the school, or the corporation, had the 
right to certain supervision under the terms of the lease. 

©. “Mr. Overton, I am showing you Exhibit A to 
Stipulation No. 3, which is a lease agreement between 
the Marlborough Corporation and Ada S. Blake. I will 
ask you if that is the lease that was in effect during the 
taxable years. 

A. ‘The lease is dated September 1, 1935. That was 
in effect. There may have been some modifications, and | 
think very probably there were, by 1939. 
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A. “I would have to look at my records to see, but 
this was the basic lease at that time. 

Q. “Were the modifications in the terms of the lease 
or in the amount of the rental? Can you state to what the 
modifications were limited ? 

A. “I would not want to state that without looking 
at my records. Do you want to take the time? 

Q. “Will you look on page 10 of the lease and tell 
the court whether the provision entitled ‘VII. Policies, 
Salaries, General Expenses, Permanent Improvemients— 
well, just a minute. Will you excuse me a minute, your 
Honor, until I compare this with the original? Yes: that 
is it. ‘VII. Policies, Salaries, General Expenses, Perma- 
nent Improvements.’ I would like to have you examine 
that provision and tell the court if that provision was in 
effect during the taxable years, without modification. 

A. “Yes; that provision is in effect at this time and 
had been in effect since the school was first leased to Miss 
Blake. That provision was in effect in all of the prior 
leases. 


Mr. Kumler: “I would like to read a portion of that 
provision. ‘It is understood that the lessee, during the 
term of this lease, shall have the entire control and man- 
agement of the school in all its branches and departments 
without interference by the lessor; provided, however, that 
the lessee shall [10] not, without first obtaining the writ- 
ten consent of the lessor, make any fundamental or mate- 
rial change in any existing policy or plan upon which the 
school is now being conducted, or any general change in 
the present scale of salaries paid to teachers in the school, 
or any change in the present method of conducting the 
school which would involve a material increase or decrease 
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in the cost of conducting it, or any addition, alteration, or 
permanent improvement to the premises, as distinguished 
from repairs and renewals incidental to upkeep.’ 


OQ. “I will ask you, Mr. Overton, whether the powers 
and rights reserved in that paragraph to the lessor were 
exercised by the lessor during the time the lease was in 
effect. 

A. “Yes; those powers were exercised at intervals 
over or during the entire tenancy of Miss Blake, under 
the provisions of the lease and those only. 

QO. “Can you specify some of the occasions on which 
iiiey were exercised? 

A. “That is pretty hard to do. I personally— 


Mr. Bryant: “Just one moment. I think I am going 
to object to this line of testimony. I presume it is sought 
to show the rights of operation retained by the corporation 
under the lease. That is a legal question which may be 
deduced from the terms of the lease which is included in 
Stipulation No. 3; and I feel that it is a question of law 
as to what their rights of operation were that were 
retained. 

Mr. Kumler: “Would counsel like to stipulate it is pre- 
sumed they exercised the rights they had under that sec- 
tion? 

Mr. Bryant: “I think the witness has already testified 
to that; that they exercised whatever rights were retained 
under the lease. 

Mr. Kumler: “Very well; we will pass on. 


The Court: “This seems to be an appropriate hour for 
mieenoon recess,’ (I. 35-39.) 
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(Mr. Overton’s testimony, having been interrupted to 
convenience other witnesses, was resumed. ) 


“T can’t say that, in 1939, we had definite plans with 
respect to operation of the school after the expiration of 
the lease in 1942. We didn’t know whether we were 
going to renew the lease, let it terminate, or whether [11] 
Miss Blake wanted to renew it, but at that time there 
was a little question of whether or not we might not 
terminate the lease because of defaults. But we didn’t. 
(T. 144.) 


“When the lease did expire, we did not renew it. (1. 
145.) 
“Very definitely, the possibility of resuming active con- 


duct of the school activity, was a consideration in our 
minds in 1939 as well as 1940.” (T. 147.) 


(At this point Mr. Overton added to his testimony 
of the previous day with respect to the provision in his 
informal memorandum relating to fire and earthquake 
contingencies. This correction has been noted, ante, at 
pages 4-5, of this Narrative Statement. It is not re- 
peated here.) 


“The business factors involved in our provision for the 
possibility of moving the school was, mainly, the westward 
trend of population that was taking place in the city before 
and during 1939 and 1940, long before. It is exactly the 
same factor that Mrs. Caswell ran up a@aimstsandmhad 
to take into consideration when she moved to the present 
location. An analysis of the school attendance will show 
that during all those years and right up to the present 
time, the westward trend has been very marked; I mean 
the westward trend as to residences of pupils of the school. 
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The percentage east and west of Rossmore has changed 
very materially towards the west. And we have always, 
for many years considered the very serious probability 
that the school would have to be abandoned where it now 
is and moved farther west. 


“Page 3 of Stipulation No. 2, a tabulation of the shift 
of population as indicated by the location of residences of 
the day school students, from 1923 to 1945 was prepared 
under my direction (T. 148) and most of it by me. I 
was aware of the existence of the trend in the taxable 
years. J had not tabulated it as I have recently done. It 
is a matter that Mrs. Overton and I were watching all 
the time and discussing from time to time. We knew 
generally the trend without having tabulated it. We didn’t 
know in 1939 and 1940 when such a move would become 
necessary and don’t now. 


“If the school is too far away from the residences of 
the students as it was when it was down on 23rd Street, 
and when Mrs. Caswell moved it in [12] 1916, the attend- 
ance drops off very materially, and eventually it would 
drop off to such an extent that the school could not be 
operated profitably and break even. (T. 149.) 

“Consideration of the possibility of moving also in- 
volved the question of more room. ‘The school is crowded 
for room. It hasn’t enough grounds around it and the 
restrictions won't permit us to buy additional property 
for school purposes. I am not an expert on the school 
needs other than financial. I think Mrs. Overton is better 
qualified than I as to the needs for facilities, but I know 
the school needs, badly, more athletic fields or room. 

QM. “Mr. Overton, I show you a schedule of depreciable 
assets and accumulated depreciation, appearing on page 2 
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of Stipulation No. 2, assets owned by the corporation, 
and I would like to have vou tell the court, 1f you will, 
which of those assets described in that schedule may be 
saved and moved to a new location if the school was 
moved. 

A. “TI would like to take a moment to look this over. 
The first one listed is frame school buildings. Those, of 
course, could not be moved. The second one is audi- 
torium. That could not be moved. The third one is 
auditorium fixtures. I don’t know what is meant by that. 
If it means fixtures such as electric appliances, some of 
those might be used; I don’t know. I don’t presume that 
means desks and furniture and things of that kind which 
could be moved. 

©. “TJ assume it means lighter fixtures, those things 
affixed to the building. 

A. “Yes. Plant and machinery I would say couldn’t be 
moved. Tennis courts obviously could not be moved. 
The sprinkler system could not be moved. The auto 
could be moved, if it would run. Linens, silver and dishes, 
yes, those could be moved. Here again is furniture and 
fixtures and there is an asterisk there. I would say that 
the furniture could be moved and as to the fixtures it 
would be doubtful. Some might be. The rugs, yes. 

Q. “In view of the fact, Mr. Overton, that the schedule 
shows the rugs to be completely depreciated, would it be 
feasible, as a practical matter, to move the rugs? (T. 
150-151.) [13] 

A. “Well, yes; I think it would. There again, Mrs. 
Overton can tell you better than I know how good those 
rugs are. But, with due respect to the bookkeepers, be- 
cause a thing is completely depreciated doesn’t always 
mean it is not usable. 
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QO. “In 1939 and 1940, Mr. Overton, did you have in 
mind the amount of money which would be necessary to 
buy land and erect new buildings at a new location if 
the school were moved? 

A. “No; I can’t say that we had in mind any definite 
sum any more than we had in mind any definite location. 
That was something that had to wait until the time to move 
and then pick the location and pick the land. So I couldn’t 
say that we had anything definite as to figures or location 
in mind. 

The Court: “May I interrupt to ask the reporter to 
read the question?” 


(Question read by reporter.) 


The Witness: “I knew, Mr. Kumler, that it would 
take a large amount of money. There was no way of 
figuring, as I say, definitely the amount until the time 
arrived to make the move, but, as I have stated several 
times before, the accumulation of funds to cover what I 
knew was the minimum that would be required was what 
I had in mind. 

The Court: “Let me interrupt here to see if I under- 
stand the last answer. According to the reports, certain 
reserves have been accumulated. And did you give some 
thought as to whether or not these reserves were or were 
not in excess of those which, from general thinking, you 
believed that you would have to call upon? 

The Witness: “Yes; I gave a lot of thought to that. 
Perhaps I had better explain that in this way to your 
Honor. As I believe I said yesterday, I had it in mind 
always that the school should have a cash or liquid 
security reserve of $250,000. That was to cover or to 
provide as far as possible against the various contingencies 
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that I mentioned. I knew, without having set down actual 
figures, that the school, if it had to move, would need more 
than $250,000 for the purchase of land, buildings, new 
buildings, and so forth. It would have been silly for me 
to establish, for instance, or try to say that I was going 
to establish, a $350,000 or a $450,000 reserve, which is 
what I (T. 151-153) [14] think now and did then was 
the least that would be needed, because we couldn’t do it. 
The profits over the years wouldn’t justify it. There is 
no use reaching for a star when you can’t reach it. So 
I took what I thought was a conservative stand in saying 
‘Well, let’s accumulate $250,000.’ That was something 
that was in sight; that I saw that could probably be done 
within a reasonable time. But, as a matter of fact, it 
has not been reached yet. Does that answer your ques- 
tion ? 

The Gout: “Yes. 


“At the time Mrs. Overton and I considered the amount 
of dividends to be distributed for the years ended August 
31, 1939 and 1940, and the amount to be retained, the 
matter of the tax effect on dividends paid was never 
discussed or raised. In handling the school funds I don’t 
think I ever paid any attention to the tax angle. J] won’t 
say I didn’t have it in mind. In the practice of law 
(T. 153) you have tax matters in mind all the time. But 
I did not let it influence my conclusions in any way; I 
made no computations and haven’t to this day on the tax 
angle. 

“The plaintiff has never loaned funds to its stockhold- 
ers. Just the reverse. Mrs. Overton and I have loaned, 
I think, to pay off indebtedness, each $20,000 or a total of 
$40,000 to the school, which loans are still partly unpaid. 
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The corporation has been indebted to Mrs. Overton and 
me since 1934, I think. I would have to look at the 
records. 

QO. “I think the Stipulation shows that it was Octo- 
ber 26, 1925. 

A. ‘1925 that we loaned $40,000? 

QO. “The sum of $40,000 to pay off the loan to the 
Mortgage Guarantee Company. Has that loan to the 
corporation been unpaid since that time? 

A. “That loan of Mrs. Overton and mine, yes. Well, 
no; it has been partly paid or partly liquidated in a certain 
manner. 

Q. “Do you recall what the balance is today? 

A. “I think the amount due me is about $5,500. 

©. “I mean the total balance owing to you. 

A. “Yes; the total amount owing to both of us now, 
I think is $20,000. I am not sure of that figure but I 
miso, (1. 153-155.) [15] 

©. “Mr. Overton, have the stockholders of this cor- 
poration ever transferred personal assets, such as resi- 
dences, apartments, yachts, automobiles, or other similar 
property, to the corporation, which thereafter stood the 
expense of upkeep of the same? 

A. “What is the question?” 

(Question read by the reporter. ) 

QO. “With respect to which the corporation paid the 
cost of upkeep but the stockholders got the use? 

Ee aNio, no; never, 

QO. “Mr. Overton, have any profit-yielding properties, 
such as bonds, securities or oil properties, been transferred 
to this plaintiff corporation for the purpose of escaping 
personal surtaxes? 


A. “Never. 
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Q. “Mr. Overton, from 1910 to 1940 inclusive, a period 
of some 30 years, the stipulation does show that the 
earnings accumulated amounted to $213,000, or an aver- 
age over a year of $7100. Did you, in 1939 and 1940, 
have the time element involved in accumulating those earn- 
ings over that period when you considered the amount 
that you would need in business? 

A. “TI don’t understand your question as to the time 
element. 

Q. ‘“Let’s put it this way. The stipulated facts show 
that the average rate of your ability to accumulate earn- 
ings from the corporation after the payment ot taxes 
and dividends is $7100 a year. When you were looking 
forward to these figures to which you have testified, did 
you have in mind the time element involved in accumulat- 
ing the funds necessary? 

A. “I shad im mind, as I just stated to the court, that 
it was going to take a long time even to accumulate 
$250,000 and it hasn’t arrived yet. 

Mr. Kitttler: ““Fhar we alk’ (7. 155-I56)) 


Cross-Examination—Eugene Overton 


“T can’t answer whether, in 1937, 1938, 1939 or 1940, 
1 discussed with accountants or other attorneys the surplus 
on hand. 1] assume that Price, Waterhouse, in making 
their audit discussed such matters and brought up some 
points. (T. 156.) 1 dont think I could specify any 
definite [16] conversations. J seem to have a recollection 
that those things were discussed to some extent. 

“T had no assistance in preparing the memoranda, 
| plaintiff’s| Exhibits 1 and 2. As I said yesterday, I sat 
down with a pencil and just made them up in my own 
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mind, informally, and purely for my own satisfaction 
and incidentally with no idea that they would ever be for 
publication. Most of the figures I got out of my head. 
Some, on the additions to buildings and those things I got 
from Mrs. Overton. I am referring to items 2 and 3 
in Exhibit 2, the remodeling of buildings in the event it 
is decided to eliminate the boarding department and for 
other contingencies. Yes I know I got from Mrs. Overton 
the additions to buildings and new buildings that may be 
required, that is item 3, of $35,000. I know I got part 
and I must have gotten all of it from Mrs. Overton because 
I was not keeping in touch with the school’s (T. 157) 
physical or academic needs. 

“T think none of the discussions were recorded in the 
minutes. Our directors meetings were very informal. 
For a long time Mrs. Overton was not even a director. 
She was not a director during the taxable years in ques- 
tion. She resigned in May, 1938. At that time she was 
spending a lot of time at her ranch in the Mojave Desert 
and on one or two occasions when I needed her to hold 
a meeting I couldn’t get her. So I suggested that she 
resign and I would put my secretary in her place. 

“However, I was discussing my actions at all times with 
her. I never took any action (T. 158) that Mrs. Over- 
ton, I think, didn’t know about.” 

(At this point defendant offered and there was re- 
ceived in evidence defendant’s Exhibit C.) 

“Mrs. Overton was again elected a director on June 29, 
1942. That was after the taxable vears in question.” 

(At this point defendant offered and there were received 
in evidence defendant’s Exhibits “D,” “E,” “F,” “G,” 
Sree 1, }, i LL” and “M.”) “(f. 159-162.) 
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(Thereafter the cross-examination of Eugene Overton 
was resumed. ) 


“T would like permission to correct the testimony as to 
two or (T. 163) [17} three items.” 


(The Court granted permission. ) 


The Witness: ‘I stated yesterday that we were dis- 
cussing the loans made by the Bond Investment Company 
to the Marlborough Corporation and that they were en- 
tirely paid out of earnings. That was incorrect. Those 
were paid, to the extent of $40,000, out of the loans I 
testified to this morning that were made by Mrs. Overton 
and me to the corporation. We each loaned $20,000 to 
the corporation and that money was used to pay the 
Mortgage Guarantee Company or the Bond Investment 
Company loans. J think that 1s an accurate statement. 
You asked me this morning about several discussions with 
Price, Waterhouse relative to accumulations and I stated 
T didn’t remember any. As I was going out, Mr. Benson, 
who was with Price, Waterhouse at that time, reminded 
me that there had been some discussion or at least that 
they had mentioned to me the accumulations, in about 
1939, I think it was, or 1940, and merely called my atten- 
tion to that, and that I had stated [ thought they were 
justified, or words to that effect. That is all he remem- 
bered and that is all ] remember. 

Q. ‘Is Mr. Benson in the courtroom now? 

A. “He is not now. He was this morning. Your 
Honor asked me this morning as to whether any loans 
had been made to the stockholders and I had forgotten 
for the moment. I ran across this the other day in going 
over the minutes to refresh my memory— 
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QO. “Was that the temporary loan, Mr. Overton, made 
pending the payment of dividends? 

A. “Yes; in 1932, a loan of $1,000 to Mrs. Overton. 
I haven’t and Mrs. Overton hasn’t any recollection as to 
why that loan was made or anything. It was a loan of 
four or five days. As far as I recall, that is the only loan 
that was ever made. 

Q. “In reference to the loans, Mr. Overton, that you 
have just referred to, who loaned that money to the 
corporation? 

A. “You are speaking of the loans of $20,000 each? 

Q. “Approximately $20,000 each. 

A. “Mrs. Overton loaned $20,000 out of her separate 
estate and I (T. 163-164) [18] loaned the same amount. 

QM. “Did Mark Overton loan any of the money? 

me “INO, 

Q. “I notice that in your notes payable, of which I 
have a record only, beginning with 1931, you have a note 
payable to Mark Overton in the sum of $14,986, from 
1931 to 1933. Then, from 1934 through 1940, that loan 
was $15,000. 

A. “That loan is still $15,000, Mr. Bryant, and still 
continues. 

©. “What did that arise from? 

A. “That arose in this way. My mother-in-law, when 
she made her will, wanted to leave him a fairly considerable 
sum of money in her will. Mrs. Overton and I both 
objected as far as we had the right to object and asked 
her not to leave him money in her will and suggested to 
her, in the first place, that we hoped that she would not 
leave him out but he was a pretty young kid then and I 
didn't want him to think, when he was 21, he was coming 


60 Marlborough Corporation vs. 


(Narrative Testimony of Eugene Overton) 


into a considerable sum of money, and asked her to leave 
it in a note or letter to Mrs. Overton and, when we 
thought it was proper for him to have it, we would pay 
it to him out of her funds. And that is what she did; 
she left a note asking that that be done. And we didn’t 
let him know even that that money was coming to him 
until he decided he wanted to get married and we thought 
then it was time we paid it. So we paid him $5,000 in 
cash out of the school funds and he asked for the balance 
in a note because he thought it was a good investment to 
keep it that way, and it has continued that way ever since. 
Then shortly after that, Price, Waterhouse took exception 
to the way I had done it, paying it out of school funds, say- 
ing that the Corporation couldn’t give away money. Of 
course, technically, they are correct. It was worrying 
them and I didn’t care, even though there were no stock- 
holders or creditors to take exception to it, so I think I 
suggested that Mrs. Overton and I each be allowed a 
credit on the $20,000 notes that the corporation owed us, 
a credit of $10,000 each, to take care of the money that 
was paid to our son. So actually the money came out of 
Mrs. Overton and me and not out of the corporation. 

Q. ‘When was that done? (T. 164-166.) [19] 

A. “lcant tell youminar. 

Q. “Approximately? 

A. “I can’t tell you that. It 1s all shown, I think, in 
the minutes. I would have to look through them. It was 
done quite a few years ago. 

Om “Bmoreto 19s 

A. “When was the first loan made to him? 

Q. “The only figure I have ts it commences in 1931 and 
is carried through from that time. 
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A. “Well, it was made, that shift, taking it out of 
Mrs. Overton and me instead of out of the corporation. 
That was made very shortly after the first payment to him 
and loan to him was made. 

QO. “You loaned money to him? 

A. “No; we gave him $5,000 and then we gave him 
a note for $15,000. It wasn’t actually a loan. 

QO. “Where did that money come from? 

A. “It was merely carrying out the wishes of Mrs. 
Caswell which she left by letter. And, incidentally, I have 
that letter some place. What was that last question?” 

(Question read by reporter. ) 

A. “Which money? 

QO. “The $5,000. 

A. “The $5,000 first came out of the corporation but 
shortly afterwards it came out of Mrs. Overton and me by 
reason of changing our notes, reducing the notes to us by 
$10,000 each. 

QO. “That is to say, then, you gave him $5,000 plus 
notes for $15,000? 

Pee iat isecainect. 

©. “Of the corporation? 

/ iS 

QO. “And you paid back to the corporation or took 
Gredit ’ 

A. “No; I gave the corporation credit for $20,000. 

QO. “For $20,000? 

| ves, Here is that letter, Mr. Bayamt. (T. i66- 
Way.) | 20] 

©. “I am not particularly interested in the letter. The 
balance upon the notes is still $21,500, the total balance? 

A. “I think that 1s what the record shows. 
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QM. “$6,500 and $15,000? 

A. “That is about it; yes. 

©. “And those balances were the same in both of the 
taxable years? 

A. “Yes. This is even carried on during the years 

©. “How much interest has been paid upon those 
notes? 

A. “Il thinkeunéysare 7 pervcentiotes: 

QO. “And you thereafter received, each year, upon 
$6500, 7 per cent interest? 

A. “That is right, if it is 7 per cent; Iam pretty sure 
it is; whatever the interest is. 

©. ‘And Georgia Overton, upon $14,000, receives 7 
Percent’ 

A. “Thats rieht. 

Q. ‘And Mark Overton receives the same amount? 

A. “Qn 615,000. 

Q. “You have been able, at any time since at least 
1925, to pay off those notes, have you not? 

A. “Yes. 

QO. “At will? 

A. “Yes. Well, wait. You say since 1925? I dont 
remember the condition of the corporation’s accounts back 
in 1925. J am not so sure but the corporation could have 
paid them off at any time in later years. 

Q. “Well, say on August 31, 1931, it could have paid 
them off, could it not? 

A. “Well the corporation didn’t get out of debt until 
1934. It owed a considerable sum of money to the Spauld- 
ing Company on a loan that was made to build the audi- 
torium building. 
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QO. “Ts that the mortgage, payable for the auditorium, 
due January 31, 1931? 

A. “T presume it ts. (T. 168-169.) [21] 

Q. “And you retired that $10,000 in 1932 and $30,000 
in 1933? : 

A. “T don’t remember but I remember that the cor- 
poration was out of debt in 1934 excepting the indebted- 
ness to Mrs. Overton and me and Mark. 

Q. “That is the only indebtedness now due? 

me hat is all. 

©. “What is the maturity date of those notes? 


A. “Do you mean to Mrs. Overton, my son and my- 


©. “That is right. 

A. “I can’t tell you that. JI renew them from time to 
time. I don’t remember the maturity dates of them. 

Q. “They have merely been renewed and you are just 
letting them stay there for the purpose of earning interest? 

im No. As a matter of fact, I don’t want interest, 1 
am letting them stay there for the purpose of keeping a 
good, big balance in the bank account in the Marlborough 
Corporation. That is as to Mrs. Overton and me but, 
as to my son, he wants it that way. He wants it for the 
purpose of earning interest. 

QM. ‘Are you familiar with the dividends paid by the 
corporation? 

A. “TI think so, in general. 

©. “What is your invested capital? Is it $50,000, 
your capital stock? 

Pee Authorized capital? 
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@, “Wes. 

A. “$50,000, I think. I think that was the authorized 
capital when I organized and incorporated the company 
in 1910. Yes; I am pretty sure it was $50,000. 

QO. “And it has remained the same, without change, 
since the time the corporation was organized? 

Ae “Wes: 

Q. “In 1937, if I told you that the dividends paid were 
$2,500, would you say that was correct? 

Ae “Wnet937° “(17 169-170.) [22] 

@y “Wes ethethiceal yeareendineune!937. 

A. “I think so. We established a dividend policy of 
$1.25 a share, I think, quarterly, and I don’t remember 
when that began but I think it was in effect in 1937. 

Q. ‘That amounted, approximately, to 5 per cent per 
year, did it not, on invested capital? 

A. “I never figured it that way. 

QO. “You merely wanted a yield of $1.25 per year 
per share? 

A. “iinet is all. 


@. ‘In 1938, for the fiscal year ending that wear, is 
it not true that there was an extra dividend declared in 
the sum of $3,000? What was the purpose of that extra 
dividend? 

A. “I haven’t any recollection at the moment. What 
date was that, Mr. Bryant? 

©. ‘For the fiscal year ending August 31, 1938. 

A. “Do you know in what minutes that appears? 

Q. “No; I don’t. I have it from an analysis of your 
surplus. 

A. “I guess you are more familiar with these books 
than I am. 
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QO. “TI have never seen the minute book. 

A. “I know it has been quite a few times. This is off 
the record. There was a dividend, in May, 1938, of $6.00 
per share. I remember what that was for. That would 
appear in the minutes of 1939 probably. 

Q. “It would be for the fiscal year ending August 31, 
1938, the particular dividend in question? 

A. “I don’t seem to find any record of that. 

“T think it was prior to May, 1938. 

“Prior to May, 1938? 

“T imagine it would be. 

“T don’t find anything and I am looking back to 
1936 now. 

©. “You have no minute therefor in your books, 
authorizing the declaration of any dividends in the fiscal 
year ending August 31, 1938? 

A. “Excepting that regular dividend of $1.25 per 
‘share, which I see (T. 170-172) [23] was first authorized 
in January, by the minutes of January 8, 1936. ‘Resolved 
that quarterly dividends on the stock of this corporation 
be and are hereby declared in the amount of $1.25 per 
share per quarter, payable thereafter on the first days of 
April, July, October and January, to the stockholders of 
record five days prior to the date each dividend payment 
is payable.’ 


ee eS 


Q. “How many shares of stock are authorized by the 
Corporation Commissioner ? 

A. “There wasn’t a corporation commissioner in those 
days, Mr. Bryant, but 500 shares were authorized. Wait 
a minute. Here is a dividend of $6.00 per share, on the 
13th of May, 1938. That would be $3,000. 
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©. “That is $6.00 per share? 
A. “That is right. 
Q. ‘And do you remember what that money was used 


A “Nos I deter 

©. “Directing your attention to the fiscal year ending 
August 31, 1939, and particularly to the month of Janu- 
ary, 1939, was there an extra dividend declared in that 
year in the amount of $15,000? 

A. “There was $30 per share. 

Q. “And for what purpose was that dividend? 

A. “That was to carry out the intent and desire of 
my mother-in-law as to my son, as I explained a few 
minutes ago. That money that she was to have given 
him, or wanted to give to him, as I explained, came finally 
out of Mrs. Overton and me. You might say it was sen- 
timental but my son wanted a ranch and had an oppor- 
tunity to buy one, and Mrs. Overton and I felt that, to 
carry out that intent and wish, the only fair thing was to 
do it. The price of the ranch was $15,000—that is, the 
right thing to do to carry out her mother’s wishes. So, 
to get around any second complaint from Price, Water- 
house, I declared a dividend or had a dividend declared, by 
which Mrs. Overton got $7500 and I got $7500, and we 
used that to pay for the ranch. 

Q. ‘And that made a gift of the ranch to your son? 

A. “That is right; later. We first put it in trust amd 
then later made a gift of it to him. (T. 172-173.) [24] 

Q. ‘When was the ranch given to your son? 

A. “The operation of it was turned over to him im- 
mediately but the actual title to it was given to him quite 
a bit lager 
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QO. “Do you remember when? 

A. “No; I can’t tell you when but I think we gave 
hint a quarter interest—no; I can’t remember the dates. 
I will tell you what we did, however. We turned over 
to him an undivided interest. I think it was a quarter 
one year and a quarter the next year and I think the 
remaining half the next year. He sold the ranch then. 
And the reason for that was to avoid the gift tax on 
Mrs. Overton and me. 

QO. “By reason of the fact that the amount would be 
over the exemption? 

A. “The value would be under the exemption. 

Q. “And you consulted regarding the gift tax? 

Eee vo: ldidn't need to consult about that. I dont 
know much about taxes but I do know that. 

©. “I don’t think the record shows you have been an 
attorney in Los Angeles for quite some number of years, 
have you not? 

Fe cunce 1902: 

OQ. “And specializing in corporation matters? 

Ee No; in ceneral practice. 


QO. “You have done considerable corporate practice, 
have you not? 

me Ouite a good deal. 

QO. “And, as part of that, you necessarily have been 
presented with numerous tax problems? 

fe Yes; i have been presented with themm@ibiteonly 


the very simplest ones have I tried to advise on. 

©. “You have consulted with other attorneys or tax 
specialists on anything complicated ? 

ieee (YS. 
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QO. “And you have done that throughout your prac- 
tice, have you? 

Ay CT harsteamnect, 


©. “And also in the management of your business of 
the Marlborough (T. 174-175) [25] Corporation? 

A. “No; I have never had any advice as to those mat- 
ters that I recall. I never paid much attention to the tax 
angle on the Marlborough Corporation. Price, Water- 
house made out the return always and at times I discussed 
matters with them. Usually I took what they said, how- 
ever. and what they wrote out. Once we thought we had 
been overcharged, that is, the Marlborough Corporation, 
and I employed Mr. Kumler’s firm in that case to appeal 
to the Board of Tax Appeals and the decision was our 
way in that. It was about $1,500 as I recall. I think that 
is the only time I consulted outside counsel on tax mat- 
ters for the Corporation. 

©. ‘However, you were hiring at all times during the 
taxable years in question and immediately preceding that 
time the firm of Price, Waterhouse, certified public 
accountants ? 

A. ‘We started with Price, Waterhouse, as I recall, 
not for tax purposes at all but at the time the lease was 
entered into with Miss Blake. The lease provided that the 
books should be audited by Price, Waterhouse, or some 
other reputable firm, twice a year and that, I think, was 
the inception of it. 

©. “That sas inagl9Z57 

A. “I think it was; yes. 

©. “Did Price, Waterhouse from that date thereafter 
also serve as accountants for the corporation as well as 
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for the school, differentiating between the corporation and 
the operating business? 

A. “Here is the way that was handled by Price, Water- 
house, or the way I asked them to handle it and the way 
it was provided in the lease, that the school was to be 
handled, so far as the accounting went, as a separate 
department of the corporation. In other words, the reason 
for that was this, that the rental under the lease was a 
fixed amount and a percentage of the profits of the school. 
Therefore, it was necessary that the accounts or that the 
audits should be in two divisions, one, the school opera- 
tion, so as to know what the school profits were, or losses, 
and the other the amount of the corporation itself. Does 
that make it clear to you? I think it is all set out in the 
Eicewimeyou Wave read it. (1, 176-177.) [26] 

we ves, | have. 

me Woes that make 1t clear to your Honor? 


The Court: “I would say I don’t think it fully answers 
the question. Will you read the question, Mr. Reporter? 

(Question read by the reporter.) 

A. “They did serve not as accountants but as auditors 
for both the school and the corporation. 

Mr. Bryant: “Is that sufficient? 

ie Court: “Yes, 

QO. By Mr. Bryant: “Directing your attention to the 
claim for refund filed in this matter, are you familiar with 
that document? 

A. “No; I can’t say Iam. That was prepared by Mr. 
Kumler and | remember reading it over and signing it 
but I don’t think I have seen it since. 
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©. “Did you prepare or furnish to Mr. Kumler the 
figures for the minimum working capital requirements as 
of August 31, 1939, and August 31, 1940, as set forth 
therein? 

A. “TI don’t remember, Mr. Bryant. 

Mr. Kumler: “You had better show it to the witness. 

Mr. Bryant: “I will. 

©. ‘Do you wish to see this photostatic copy, which 
is my copy? 

A. “What is your question directed to? 

QO. “To this part. 

A. “Your question is did I furnish the items shown 


OQ Veg 
A. ““Wotal, 2273007 
©. “What issrient. 
A, “Woe dont think. | adic: 
©. “Do you know who furnished those? 
A. “T presume it was furnished by Mrs. Marsden, who 
was the financial vice-principal of the school. I presume 
she did. 

©. “You signed whe claim for renind: 

A. ‘I thimk Idid= yes (@. 177-178, |27 | 

Mr. Bryant: “May I have Exhibits E and F, which 
are the two claims for refund filed by the corporation? 

QM. “I show you the front page of Exhibit E and ask 
you if that is your signature or a photostatic copy of your 
signature appearing thereon. 

yee Yes: I thinkeso: 

Q. “And also upon the document Exhibit F? 

7 iethink so. 
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Q. “The ‘Marlborough Corporation, by Eugene Over- 
ton, President’? 


A. “T think so. 


©. ‘Those figures were prepared as a part of this claim 
for refund which you signed and you did see it and 
examine it? 

A. “I remember that I read and saw that claim for re- 
fund that was prepared, I believe, by Mr. Kumler in his 
office. 

QO. “Leaving with you Exhibit E and directing your 
attention to page 12 thereof, the minimum working capital 
requirements as at August 31, 1939, and August 31, 1940, 
which you duplicated upon the same page in Exhibit F, 
I will ask you to examine those figures. 

Ee les. 


©. “Did those working capital requirements, amount- 
ing to $22,300, set forth on that page, represent your best 
judgment as of the time the claim was verified, as to the 
operating and working capital? 

A. “Yes and no. It is headed ‘Minimum Working 
Capital Requirements’ and these items cover what I assume 
to be the estimated expenses of running the school during 
the summer months. 

Mr. Kumler: “I think, if the court please, I will object 
to that question unless it also contains the statement on 
the preceding page that this is an estimate. I don’t think 
the question completely states the fact unless it includes 
that statement. 

The Court: “Perhaps the matter can be covered by 
redirect examination. The question in its present form 
doesn’t seem to be open criticism. 
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A. “This covers items that are pretty much the same 
every vear, I think, for instance, advertising catalog, 
accounting, stationery, public relations man (T. 178- 
180), [28] annual salary, repairs and maintenance, and 
various items of that kind that are recurring each year. 
What was that question again, Mr. Reporterr 


(Question read by reporter. ) 


A. “TI will say yes insofar as the regular recurring 
items of expense every year but not insofar as any ex- 
traordinary or unforeseen expenses that might come up. 


©: By Mr. Bryant: “During the years 1939 Sama 
1940, did you have any such expenses? 

A. “We were not paying the school expenses at that 
time. That was being paid by Miss Blake and I don’t 
know. 


Q. ‘You had no such expenses, then, until the termina- 
tion of the lease with Miss Blake on August 31, 1942? 


A. “Yes; excepting that the lease was terminated. 
Your statement is correct, I think, excepting that the lease 
was terminated actually on June 12th or 13th, by mutual 
agreement, 1942. 

Q. “Did you, in 1939, anticipate— 

The Court: ‘Wait. Let me hear that answer again. 

A. ‘The lease by its terms was terminable or to ex- 
pire August 31, 1942, but, by mutual arrangement with 
Miss Blake, it was agreed that the actual termination 
should take place either June 12th or 15th, 1942, the rea- 
son for it being so that we could take over and make the 
necessary repairs, renovations, and all of those things, dur- 
ing the summer months. 
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QO. By Mr. Bryant: “In 1939, did you anticipate any 
change in the terms of the lease in respect to the termina- 
tion date thereof? 

A. “TI had a great deal of discussion and correspond- 
ence with Miss Blake for some years before the lease 
was actually terminated. Now I would have to go back 
and review my records to answer that question with any 
accuracy. I have a lot of that stuff here, if you want 
me to go over it. 

Q. “Do you have that here with you? 

A. “I have a practically complete file on the lease and 
its modification and so on. 

Mr. Bryant: “I think the answer to that question is 
sufficiently (T. 180-181) [29] important to the govern- 
ment’s case that the witness should be allowed to refresh 
his recollection from his records. 

The Court: “Very well; you may look at your file. 

A. “I am sorry, but that will take some little time. 

The Court: “I think we will take a recess and I will 
ask counsel to advise the court when Mr. Overton has 
completed his examination. 

Mr. Bryant: “We will be glad to do that. 

(Short recess. ) 

A. “May I have that last question again that Mr. 
Bryant asked me? 

(Question read by reporter.) 

A. “T will try to answer that more in this way, Mr. 
Bryant— 

QO. “Will you, first, please, Mr. Overton, answer it 
yes or no if you can? If you can’t, so state and then 
explain your answer. 

A. “No: I don’t think I can answer it yes or no for 
this reason, that the lease by its terms was to terminate 
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August 31, 1942. Now, it would have been extremely 
awkward for both the lessee and the lessor to have had 
it terminated at that time for the reason that the school 
term ends in June, about the middle of June. From that 
time on is the time that the renovations and all the sum- 
mer expenses and ‘repairs and so forth are made and new 
teachers are employed and enrollments of pupils for the 
next year come in. And that is not an undertaking that 
the lessee would want, or Miss Blake would have wanted, 
nor would we have wanted her to do it. In other words, 
the logical time to terminate the lease, which I didn’t 
realize when I drew the lease years before, was the end 
of the school term and not the end of the fiscal year. 
Therefore, we anticipated because, had Miss Blake gone 
on to the end of August, she would have paid all of those 
summer expenses but, by terminating in June, as we did, 
the corporation had to pay them and the corporation made, 
or Mrs. Overton in this case, made all repairs, employed 
the new teachers and all the things getting ready for next 
year and enrolled the new students. We anticipated and 
hoped at that time that, if and when the lease was ter- 
minated, it would be terminated as of the end of the 
school term. 

©. “You*conrsidered that? (To leleies.} $0) 

A. “Oh, undoubtedly. I remember very well discuss- 
ing it with Mrs. Overton. It must have been about that 
time—I couldn’t say whether it was 1938, 1939 or 1940 
or maybe before—I remember saying to her, ‘I made a 
mistake when I drew a lease and provided for termination 
at the end of the fiscal year instead of the school year.’ 
So T am quite sure that was contemplated. Legally. Miss 
Blake had to hold it until the end of August. 
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QM. “And, also, under her agreement, she had the duty 
to renovate and repair for the next school year? 


A. “Yes. 


©. “In other words, any change you made of the 
nature you described here would have been a financial 
detriment to the corporation and a benefit to Miss Blake? 


A. “It would have been a financial detriment to the 
corporation in that it had to pay those expenses but it 
would have been more than offset by having the manage- 
ment and enrollments. That would have been an extremely 
awkward position for the corporation. 

©. “The corporation could have hired their teachers 
through the coming years? 


A. “IT think you will find that would be absolutely im- 
practical. If Miss Blake had still continued handling that 
school, things would have been in a mess. Mrs. Overton 
can explain that better than I can but I know it. 


Q. “You have stated on direct examination that you 
conducted an investigation relative to the resident situa- 
tion— 

A. “Pardon me; I wanted to give you something else 
from these records. I found that, in 1939, there was no 
particular discussion or controversy or anything. There 
was quite a controversy with Miss Blake in 1940. She 
wanted some very material concessions in rent and so 
forth, which were made in part, but the situation was not 
such that we at that moment had the right to terminate 
the lease had we wanted to. 

Q. “It was actually in your fiscal year ending August 
31, 1940, that you changed the terms relative to sharing in 
profits and fixed rental? 
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A. “Yes; we made at that time very material conces- 
sions. I have (T. 183-184) [31] that here. 

QO. “And this argument with Miss Blake didn’t reach 
any serious point until during the fiscal year ending 
August 31, 1940, did it, especially in regard to her main- 
tenance of the school and the grounds and the painting? 

A. “I don’t understand your question. 


©. “Your serious difficulties with Miss Blake, that 
compelled you, in your judgment, to realize that you were 
to operate that school, arose during your fiscal year end- 
ing August 31, 1940, did they not? 

A. “No. I don’t know where you get that idea, Mr. 
Bryant. All through the years that Miss Blake was 
there, we had many, many discussions and much corre- 
spondence as to changes and concessions that Miss Blake 
wanted, and many of which we conceded. Now, in 1940, 
there was another one of those occurrences but we had 
no serious difficulty at that time. We had a little, as I 
recall—we got a little acrimonious but nothing serious and 
it was not until, I think it was, very early in 1942 that 
we definitely, or maybe earlier at the end of the preceding 
year. decided to terminate the lease. Mrs. Overton and I 
had been wavering for several years. 

©. ‘‘When Miss Blake requested that you waive your 
share in the profits and that you accept a reduced fixed 
rental,— 

pe “And weediiiee 

QM. “—you had a rather considerable debate at the 
time, did you not? 

A. “Yes: and that is all shown by the correspondence. 
But I don’t think that was in answer to your question. 
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QO. “Not the former one; no. During the fiscal year 
ending August, 1940, you had actually received factors 
which later tended to make you terminate this lease, is 
that correct? 

fee No: that 1s*net correct. Pardon me for contra 
dicting you that way. But the fact that Miss Blake 
wanted concessions, financial concessions, isn’t what in- 
terested us so much. It was always our idea, and was 
then and still is, to try to have that school perpetuated 
as a very high grade school. Frankly, the financial end 
or remuneration was secondary. And had—I don’t quite 
like to say this because we always have been very careful 
in what we said— (T. 184-186) [32] but had we felt that 
Miss Blake would continue to run that school as we 
thought it ought to have been run, we would have made 
a very substantial concession. So that was not the main 
consideration. Our whole aim during the years has been 
to try to perpetuate that school in the standards that it 
was run by Mrs. Overton’s mother. 

Q. “You conducted an examination as to the relative 
areas from which your pupils were drawn, did you not? 

ee eect 


Q. “During those years the corporation was not operat- 
ing the school? 


A. “Not operating it actually. It was only supervis- 
ing or had a supervisory control. 


Q. “Did you investigate the various locations from 
which your pupils came? 


Po Vendo “youlimean ? 
». Diino the taxable years. 
A. “All the taxable years? 
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©. “1939 and 1940. 

A. “I don’t remember. I had Mrs. Overton have a 
map made, one that is for the purpose of sticking pins in, 
a map of the whole area around here, for one yearmed 
forget which year that was. 

Q. “That was in 1943, was it not, Mr. Overton? 

A. “For the year 1943? 

QM. “That was in the year 1943, was it not, that was 
first made? 

A. “I don’t remember what year it was made in or 
what year it represented. 

Q. “Is it a matter of fact from your studies that your 
attendance from Pasadena, San Marino, and San Gabriel 
Valley increased while the attendance from intermediate 
points decreased, that is, those portions east of the school? 

A. “That J can’t amswer. I made this sttdy guise 
recently. I don’t know whether that is an exhibit or 
not. Is that in evidence? 

Q. “That is an exhibit to the stipulation. 

A. “I did this. I got from the school a roster of the 
students for (T. 186-187) [33] each year beginning with 
1922. Isn’t it in the stipulation? 

Mir. Skimmer: | 1923. 

A. ‘‘That was as far back as their records were accu- 
rate. That had the names and addresses of the girls in 
most cases. That tabulation is not, your Honor, an 
absolutely accurate tabulation for this reason. Some of 
the addresses were missing and they could not be found, 
a very few, particularly a few if the early years.” 
those years there were boarding pupils. Those I did not 
include in the tabulation because they might come from 
New York or any place else. They didn’t figure in what 
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we were studying. And then I omitted those who were 
living on Rossmore Avenue, and there were quite a few, 
because that was the dividing line. Then I went through 
most of them myself and put in blue or red pencil where 
J kmew the streets, “E”’ or “W,” for east and west. 
Those that I didn’t know I gave to my secretary who had 
a large map of this area and had her mark “E” and 
“W” as to those where I didn’t personally know the 
streets, and from that we tabulated the number year by 
year that were east and the number year by year that 
were west. 

QM. “And isn’t it’a matter of fact, Mr. Overton, that 
the pupils of the Marlborough School could be located 
in bunches? If we put pins in the map for their home 
residences, would you have clusters of pins in various 
areas? 


A. “That may be so; I don’t know. I didn’t make that 
kind of a study. I can say this, that, in making those 
lists, I noticed that the tabulations—let me look at that 
tabulation. Take the latter years—have you seen this, 
your Honor? 

Mr. Bryant: “It is Stipulation No. 2, your Honor, 
Basel. 

The Court: “Stipulation 2, what page? 

Mr. Bryant: “Page 3, your Honor, ‘Marlborough Pop- 
ulation Trend, Day Students.’ This excludes the board- 
ing students that were resident at the school. 

Pe in 19255 fon sthe school yearns sae 2 a tinene 
were 260 pupils living east of Rossmore and 74 living 
west of Rossmore. Going on down, there is a rather 
definite trend and a rather consistent one to the westward. 
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©. “Yes, Mr. Overton. 

A. “In 1930-1931, you will note that it is about even; 
that it isa (T. 187-189) [34] hundred each way. 

©. ‘I am trying to save the time of the court in re- 
gard to this. We have stipulated that your books would 
show that which is set forth on your trend. But what 
I want to know is, to explain this stipulation, do you 
have groups of pupils, in other words, the corporation? 
Isn’t it a fact that the school 1s surrounded by the resi- 
dences of the pupils and the majority of them are even 
today within a radius of a few blocks, with a cluster of 
Beverly Hills, a cluster in Westwood or West Los Angeles, 
and a small cluster in Pasadena and in the San Gabriel 
Valley and a few in the San Fernando Valley? 

A. “If you say that is a fact, I will accept your state- 
ment. It would sound reasonable. I don’t know and I 
don’t remember what that pin map showed but it does 
seem to me that it did show some clusters. 


Q. “Your tabulation took no account of those clusters? 

A. “No account of those clusters. We were not in- 
terested in that and we are not today. What we are 
interested in is the general shift west and whether or not, 
to meet that shift, we have got to move the school. 

QO. “Your pupils come from the class with more means 
than the average, do they not? 

A. “On the whole, i think that is so; yes. 

QM. “And the ultra—I shouldn’t say ‘ultra’—are so- 
called upper middle class? 

A. “I wouldn’t want to classify them but they come 
from the generally well-to-do class. 


Q. ‘And those persons as a rule live in selected areas? 


Umted States of America 81 


(Narrative Testimony of Eugene Overton) 
Ee “That is correct. 


QO. “Among those families there is usually transporta- 
tion facilities available, is there not, except during the 
period of rationing and national emergency and so forth? 

A. “T haven’t followed that angle. I think Mrs. Over- 
ton knows more about how the girls get to school than I 
do. I do know that during the wartime it was quite a 
job for a lot of them. I have heard Mrs. Overton dis- 
cuss it. 

QO. “You are willing to agree, however, that the auto- 
mobile has (T. 189-190) [35] facilitated the attendance 
of your day pupils? 

A. “Yes; I notice that the automobile congestion here 
is awfully bad. 


QO. “In 1939, did you consult any engineers or archi- 
tects in regard to the cost of replacing the main building? 

A. “No. 

©. “Did you in any year prior thereto, since 1934? 

A. “No; not directly, Mr. Bryant, as to the school. 
I think I generally keep myself informed as to the general 
trend of expense, that is, whether building costs are 
higher than they were or lower than they were and so on. 
I talk with contractors a great deal and I very often 
question them on those things. So I think I was generally 
informed. Or I will put it this way. I knew that for 
a good many years the building costs had been increasing 
very materially. For example, I remember I discussed 
that quite at length with Mr. Bill Simpson, of the William 
Simpson Construction Company, whom I see at lunch 
quite often, and people like that; but as to a definite study 
with reference to the extra cost to Marlborough, no. 
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QO. “You arrived at no definite sum, within a thou- 
sand or so dollars, that would be necessary for the cost 
of replacing or remodeling your buildings? 

ee Ne: 

Q. “Your plan was not sufficiently definite to enable 
you to do that? 

Ase “See 

QO. “In regard to your loss due to earthquake, you have 
estimated that to be the sum of $20,000 for one year in 
one of the policy memos which you have introduced. How 
did you arrive at that sum? 

A. “You might call it a guess on my part or an 
estimate. 

QM. “As to your estimate in regard to operating ex- 
penses, as it was prepared on November 7, 1939, how did 
you arrive at that? 

A. “Which item is that? 

QO. “I believe that is Exhibit 2. 

A. “I think I have testified as to all of that. To run 
the school during the year, during the summer months, 
costs twenty to twenty-five thousand, and then the bal- 
ance was for renovations and replacements that would 
have to be (T. 190-192) [36] made and all of those 
things. I think I went into that quite fully yesterday. 

©. “In arriving at that figure, did you include therein 
the cost of teachers, salaries for teachers and salaries 
for employees? 

A. “For the summer months; yes. 

Mr. Kumler: ‘Which figure is that, Mr. Bryant? 

Mr. Bryant: ‘The $50,000. 

A. “The operating cost of twenty to twenty-five thou- 
sand is for the actual operating of the school during those 
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months. In other words, the pretty well known expenses 
would include certain teachers’ salaries that were kept 
during the summer, permanent ones, and things of that 
kind. 


>K K *K K *K * * 2K 


“We filed tax returns for the corporation, myself and 
my wife for the taxable years in question. Defendant’s 
Exhibit D, the corporation’s tax return for 1940 was 
prepared by Price, Waterhouse. I do not recall the ques- 
tion asked in the return regarding ownership of the stock. 
(T. 193.) It is correct, as the answer in the return states, 
that Eugene Overton, owned 50 per cent of the stock and 
that I acquired it in 1927. A couple of my partners held 
shares of record to permit them to act as directors. But 
those shares actually belonged to Mrs. Overton or me. 
The statement is true that the two of us owned 50 per 
cent [each] of the shares. I don’t know if I stated that 
I owned the stock beneficially. (T. 194.) If such in- 
quiry were propounded for the year referred to in that 
exhibit my answer would be that no one has any beneficial 
interest in the stock but Mrs. Overton and myself. I did 
not own the stock as trustee. Nor for Mark Overton. 
I own that as my separate property under the agreement 
om 1923, (T. 195.) 


“You stated that stock was acquired by me in 1927. 
Yesterday the court called my attention to the fact that I 
had stated that the agreement was made between Mrs. 
Overton and myself in 1923, and Mrs. Caswell didn’t die 
until 1925, at which time Mrs. Overton inherited the stock, 
and the two dates didn’t jibe. 1 said that some time later 
I came into possession of that stock. You have just called 
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my attention to the fact or stated it was 1927. That was 
to carry out the agreement that Mrs. Overton and I made 
in 1923 to divide everything equally. At that time lI 
had some oil interests that were my separate property 
(T. 193-196) [37) and 1 gave her half of 1t. Amd Taian 
she conveyed a half to me, and then the other things we 
had were divided equally in that way. 

“The reserve fund we were trying to build up was main- 
tained either in cash, bonds or stocks. (T. 196.) 

“During the year 1939 the business of the corporation 
was to own, control and eventually operate if it became 
necessary, as it did, the school. As to what the corpora- 
tion did: As president I had conferences with Miss Blake 
during 1939 and 1940 and years prior and subsequent. I 
supervised the investments in stocks and bonds, and so 
forth, to a certain extent and discussed things generally 
with Mrs. Overton and probably had some correspondence 
in connection with other matters and supervised the finan- 
cial matters and answered the questions of the auditors 
and a lot of things of that kind. 

The Court: ‘May I interrupt here to say it is not clear 
to me what was involved in that part of the business 
of the corporation which you conducted either with Miss 
Blake or anyone else connected with the school. Can you 
tell us a little bit more about the nature of your activities 
in that regard? 

A. “Do you mean with relation to Miss Blake? 

The Court: “With relation to the school. You said 
you had conferences from time to time with Miss Blake? 

ee CES: 

The Court: “Now, can you tell us something more 
about the nature of those conferences, what they had to 
do with the school business? 
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A. “Yes; I can, your Honor, to some extent. So far 
as the financial matters connected with the school or con- 
nected with her lease were concerned, those were under, 
you might say, my direct supervision. I discussed them 
and had many conferences and much correspondence with 
Miss Blake in connection with them. She would come to 
my office quite frequently and I went out to see her occa- 
sionally to go over her financial operations; and many 
times she wanted either her rent reduced or her salary 
that she was allowed to draw increased, and I handled 
all of those matters. I am trying to touch this generally. 
I have, as I say, a mass of correspondence on that and 
can go into detail if your Honor wishes any more. As 
to the academic end of it, the policy as to school matters 
(T. 197-198) [38] that came up, I let Mrs. Overton 
handle it with Miss Blake. Miss Blake has quite fre- 
quently come to our house for dinner and discussed mat- 
ters. I was usually there at those conferences. But, if 
any academic question was involved, I sidestepped it or 
left it to Mrs. Overton. Questions of policy were dis- 
cussed between the three of us on numerous instances or 
occasions. Miss Blake would want to do this or that, and 
I think in most cases we approved but in a few cases 
we did not. 

“In running through this correspondence just now, as 
an illustration, I found a pencil memo that I made back 
a good many years ago as to a conference with Miss 
Blake. 

QO. By Mr. Bryant: “During the taxable year of 
1938 ¢ 

Pi NO. 

©. “I think you should limit yourself to that. 
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The Court: “I am inclined to suggest that that per- 
haps would be inaccurate because let us assume, merely 
for the purpose of this discussion, that in the taxable 
years 1935, 1936, and 1937 the corporation actually 
operated the school in every sense of the term, and dur- 
ing the fiscal years 1939 and 1940, because of a policy 
to give the lessee another chance to see if she would con- 
form, no such considerable activities took place. I would 
be inclined to rule that both sets of circumstances should 
be considered by the court. And, therefore, I think the 
portion of the testimony to which the witness 1s about 
to refer would be admissable. 

A. “This is a pencil memorandum I made on Novem- 
ber 20, 1931, headed ‘Memos to Conference with Miss 
Blake.’ November 20, 1931, I had a conference with 
Miss Blake, at my office, relative to the financial condition 
at the school and probable deficit for this year 1931-1932. 
We discussed reducing salaries and rent. I advised reduc- 
ing all salaries by an horizontal percentage cut and said 
that we would make an equivalent reduction in rent but 
that we would like to have a modification of the lease, 
giving us the privilege of terminating it on a six months’ 
or a year’s notice. I gave to her reasons that we were not 
entirely convinced that the goodwill of the school was 
being maintained by her; that we hear much criticism and 
that, though we feel that where there is so much (T. 198- 
200) [39] smoke, there must be some fire, we are not 
convinced that the decrease in attendance is due to falling 
off in goodwill; that we are not sure the boarding depart- 
ment should be maintained. I told her that the only 
definite complaint we had to make was we did not feel 
she had complied with the provision in the lease as to 
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having a competent vice-principal; that we had no present 
intention of terminating the lease but desired to be in a 
position to do so if we did find it necessary. Miss Blake 
agreed verbally to this modification of the lease and, as 
she was leaving, said she would like the privilege of doing 
the same. I said, “That is only fair.” It has my initials, 
“E. O.” I have stated that as illustrative of some types of 
talks I had with her. That was not carried out, by the 
way, that is, as to having the privilege of terminating the 
lease on six months’ notice. She decided not to do that. 
The financial condition at that time was quite bad. 

The Court: “Can you locate either any memoranda or 
correspondence relating to some period later than 1931- 
S32 ¢ 

A. “Yes; I think so, your Honor. We had a modifica- 
tion of the lease dated the 28th of March, 1933. At 
that time Mr. James A. Gibson was advising Miss Blake. 
I have some correspondence from him. 

The Court: “Does that relate to anything other than 
the matter of rental or does it cover the subject matter 
of salaries and other expenses involved in the operation 
of the school itself? 

A. “It is rather long, your Honor. It involved a 
change in the rental terms or the proportion of the profits 
that she was to pay, which involved she pay the corpora- 
tion 50 per cent and thus changed it to 50-50; that is, 
she took 50 and the corporation took 50. Well, wait a 
minute. Pardon me, your Honor. 

The Court: “I was more interested in any corre- 
spondence or other documents that have to do with some- 
thing other than the rent to be paid by the lessee. 

A. “This gave her a right of renewal for five years 
and provided for a certain budget that she should prepare. 
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The Court: “What is that about a budget? 

A. ‘On some date subsequent to the opening of the 
school in 1935-1936, but not later than the 10th day of 
October, 1935, Messrs. Price, Waterhouse & Company 
(T. 200-201), [40] or some other firm of accountants 
satisfactory to the lessor and the lessee, usually prepared 
a budget of income and expenses for the full school year 
beginning September 1, 1935. “The income from tuition 
shall be based upon the number of pupils, both boarding 
and day pupils, shown by the records to be enrolled at the 
commencement of the school year 1935-1936, at the then 
prevailing rates. All other items of income and expenses 
shall be based upon the statement of income and expenses 
prepared from the records, verified by the firm of 
accountants, for the school year ending August 31, 1935, 
adjusted to allow for necessary increases or decreases in 
accordance with the information then available and the 
requirements of the usual operation of the school. A 
copy of said budget shall be furnished to the lessor and 
the lessee and, if the budget reveals that the operation of 
the school will permit the payment to the lessor of the 
fixed rental provided by Article IV of said lease (except- 
ing the payment to the lessor of any profit from the 
operation of said school), without the school standing any 
of the loss from operation, then at any time, on or before 
the 10th day of November, 1935, the lessee, being in 
possession and not in default of said lease, shall, at her 
option, during the said period have the right to renew 
this lease for an additional term of not less than five 
years from the Ist of September, 1935, but not longer 
than to September 1, 1945, on the same terms and condi- 
tions as provided in the said lease and supplemental agree- 
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ments thereto, excepting that she shall be obligated to 
pay to the lessor, during the period for which this lease 
is renewed, 50 per cent of the net profits of said school 
for each fiscal year instead of the varying percentages 
referred to in Paragraph V.” Then she shall have the 
right to take up herself the remaining 50 per cent. ‘If 
said budget reveals that the operation of said school 
will result in a loss for the school year 1935-1936, after 
the payment to the lessor of the fixed rental provided by 
paragraph IV of said lease (exclusive of the payment 
to the lessor of any other profit through the operation 
of said school), then the right of the lessee to renew 
said lease for the additional term shall be subject to the 
right of the lessor at any time during said extended term 
to cancel and terminate said lease upon giving to the 
lessee written notice thereof on or before the Ist day of 
March of any year; such cancellation and termination to 
be (T. 201-203) [41] effective 30 days after the close 
of the then current school year.’ That is the end of that 
paragraph, your Honor, in that portion. 1 don’t know 
whether that is what you want or not. 

The Court: “During the subsequent years, that is to 
say, subsequent to the making of that modification in the 
lease, was the practice followed of having a budget sub- 
mitted by the fall of each year and having the same 
studied and considered by either yourself or Mrs. Overton - 
or both of your 

A. “TI can’t say that that practice was followed. I 
can say that Miss Blake would come to me, at more or 
less frequent intervals, with a budget that she had pre- 
pared as to her operations or as to prospective returns and 
so forth and go over it with me. Now, there was no 
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stated time; it was no definite time; but I know it was 
done quite frequently... 

Q. “During each of the subsequent years? 

A. “I would think so, your Honor. My records 
wouldn’t show that but I would say there wasn’t a year 
passed but I didn’t go into those things with Miss Blake. 

The Court: “Do I understand that your files also in- 
clude some correspondence with the school relating to one 
or more matters pertaining to the operation of the school? 
In other words, what did you write to her about and 
what did she write to you about, if there was any cor- 
respondence ? 

A. “There was a great deal of correspondence. Most 
of it was with reference to the financial situation, quite 
voluminous on that. 

©. When you say “the financial situation,’ what do 
you include? Something more than rents? 

A. “Practically all of it, your Honor, was, although 
there may have been some exceptions to it, because Miss 
Blake was seeking a reduction in rent or an increase in 
her share of the profits or because she felt that salaries 
should be changed. You see, in the lease we had pro- 
vided or we wanted the standard of salaries maintained. 
We had provided there should be no change, either a 
decrease or increase in salaries without our approval. In 
two or three instances that came up. I think there is 
correspondence on that. I am quite sure there is. I know 
I hadsa number of conferences with her. One of gi: 
203-205) [42] them is evidenced by that memorandum 
and also subsequent to that. During the years after the 
crash of 1929 and for a number of years, Miss Blake was 
having a rather hard time financially. So she took up 
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all of those things with me and I approved or disapproved. 
fs a matter of fact, | think in almost all instances I 
approved. 

The Court: “I didn’t mean to take the witness away 
from counsel but we have gotten into a phase of the 
testimony that I felt should be at least clarified and I 
tried to do that, I hope, to the satisfaction of counsel. 
At least I think I understand the situation better. 

A. “I remember now one other incident that occurred 
at my home with reference to the operation of the school. 
Miss Blake— 

The Court: “Do you recall about when this occurred? 

A. “My best recollection would be about seven or eight 
years ago; I am not sure of that. Miss Blake came to the 
house one night and she wanted to use the school prop- 
erty during the summer months for some purpose other 
than strictly for girls’ school purposes or school purposes, 
for something that she had in mind. I think it was of a 
more or less public nature, meetings or something of that 
sort. And I told her that she couldn’t do it. There were 
a great many things of that general character that I do 
not remember the details of. The reason I told her she 
couldn’t do it was because the restrictions wouldn’t permit. 

The Court: “Proceed. 

“The school itself has been operated at its present loca- 
tion since 1916. It has built up quite a reputation among 
people particularly in Windsor Square, so that a great 
number of people send their children to the school. Its 
scholastic standards are considered very high. (T. 206.) 
The business has a substantial goodwill. I have never 
considered the value of the goodwill of the school and 
corporation, as such, in dollars and cents, in the event of a 
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sale of the school. I would not attempt to put a value 
on goodwill on a thing of this kind. I don’t believe in 
setting up goodwill on a corporation’s books particularly 
in a business that is personal and subject to being defeated 
by poor management and the personalities involved. The 
goodwill of a school (T. 206-207) [43] depends entirely 
on the management at the time. (T. 207.) 

Q. “Did you lease the school and put in its goodwill 
to Miss Blake? 

A. “Yes; I suppose the lease would be a lease of the 
goodwill and the school. 

Q. “As a matter of fact, that is called for in your 
lease, 1s it not? 

Aw “Iedon i remember. 

The Court: “Can't we refer to the lease? 

Mr. Bryant: “Wecan, your Honor. However, I have 
a reason for this. 

The Court: “Yes; very well. 

QO. By Mr. Bryant: “That goodwill went into the 
valuation of the rental of the school, did it not? 

A. “No. The rental of the school when we approved 
that original lease—I don’t know whether you have the 
original lease or not that was made by Miss Blake in 
1925. Is that the one you are referring to? 

@® “Yes; 1 have. 

A. “That was based solely on what we believed the 
school, with proper management, would be able to earn. 

Mr. Bryant: “This lease is dated September 1, 1935. 

A. “The original leaseswas 1925, 1 think itewass Git 
was along the same lines and the rental provided for was 
based on what we knew the school, based on its past 
record, could earn with good management and no good- 
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will as such was charged in taking into consideration the 
rental. It was its past earnings and the earnings it could 
continue to make. 

Q. “Then, you didn’t rent to Miss Blake a going con- 
cern? 

me =~) «Ohi, yes; definitely. 

Q. “What would you put the value of that going con- 
cern as as against the value of the physical structure? 

A. “I never figured it that way. I knew what the 
school had been doing under Mrs. Caswell’s management, 
financially, and I sat down with Miss Blake, Mrs. Over- 
ton and I, and had many conferences. And Mr. Herbert 
Googe, who represented her at that time, went over those 
things and determined what would be a fair rental based 
on past experience. I don’t think the question of good- 
will (T. 208-209) [44] ever came into it. In that original 
lease she had an option to purchase and it may be that 
that lease provides that, upon payment of, I think it was 
$25,000 after a certain period of years, she could pur- 
chase the school and its goodwill or something of that 
sort; but, in determining the rental, there was never any 
discussion of goodwill and the rental was not based on a 
determination of goodwill in the sense that I think you 
mean it. 

The Court: “May I interrupt here to inquire, not for 
the purpose of shortening the cross-examination, do you 
feel that the cross-examination will still be somewhat 
extensive of Mr. Overton? 

Mr. Bryant: “No, sir. 

Q. “Mr. Overton, I will show you a copy of para- 
graph 9 of the lease, dated September, 1935, option to 
purchase. 

poe cs) Salle tead it? 
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QO. “No; just read it to yourself. 

Mr. Bryant: “This is page 11 of the Stipulation of 
Facts No. 3, your Honor. 

A. ‘Yes; I have read it. 

QO. “Does that refresh your recollection as to the 
possible placing of a value at any time upon the goodwill 
of the school? 

A. “No; that just bears out what I said a moment 
ago, that in the lease I thought there was a provision, and 
I think the same thing substantially appears in the original 
lease, that she could purchase the goodwill and so forth 
of the school upon payment, after a certain time, of a 
certain amount of money, $25,000. But your question, 
as I recall, was as to the fixing of the rental and was 
that based on goodwill, and that was not. 

©. “It was not considered in fixing the rental? 

A. “Not at all. 

QO. “And did you ever value the goodwill of the cor- 
poration or the school? 

A. “On the books? 

Q. “No; place a valuation on it. 

A. “No; nothing excepting as there stated; and that 
was just taken (T. 209-211) [45] out of the air so as to 
make a consideration for the purchase price of the school 
if she wanted to purchase it. Here was the purpose of 
that, Mr. Bryant. When we first entered into the lease 
with her after Mrs. Caswell’s death—she, by the way, 
had been vice-principal under Mrs. Caswell—we came to an 
agreement with her, afterwards reduced to writing, that 
she should pay a certain rental. That, as I say, was based 
on the experience, the financial experience, of the school. 
Then she wanted the right or maybe we offered the right 
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—I don’t remember that 


to purchase the school after a 
number of years. My recollection is she wanted the right 
to purchase the school at any time and we wouldn’t give 
it to her because we wanted to be sure it was being prop- 
erly run for a number of years before we let it go. But 
we did finally concede the right to purchase after a num- 
ber of years, and I put in the provision in the lease that, 
for an additional payment of $25,000, which was nominal, 
she having paid her rent during the previous years, she 
could purchase the goodwill. And I think the first lease 
gave her the buildings and furniture. I am not sure about 
that. 

QO. ‘And this lease also carried the right to purchase 
the buildings? 

Peeeeves: tins letcerwas Chaneed at that time. Whap 
provision was different, I think, in that respect and I 
think that provision was put in by Mr. Gibson. 

Q. “I couldn’t hear you. 

A. “I think there was a provision put in by Mr. Gib- 
son, although I am not sure of it. 

Q. “But you never placed on your books and in known 
figures in this case does the goodwill enter into the policy 
of the school? 

pee Never. 

©. “You never considered that? 

A. “I never had it on the books. There has never 
been any valuation on the books of the goodwill, or, if it 
was done, it was done without my knowledge. 

Q. “On direct testimony, Mr. Ovefton, you stated that 
among the factors that you considered in connection with 
your fire loss and your earthquake loss was the item of 
paying teachers and help in the years 1939 and 1940. As 
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a matter (T. 211-212) [46] of fact, you had no obliga- 
tion or duty to pay either the teachers or the help, did you? 

A. “I didn’t say, if I recall correctly, and, 1f Isdid)@ 
didn’t mean to say it, that we expected to pay teachers 
and help in 1939 and 1940. ‘That estimate was made 
based on the time that we should take over the manage- 
ment of the school, the complete management of the school; 
that then we would have to pay those things. 

Q. “Mr. Overton, you and Mrs. Overton have income 
besides that which is recovered from the school, have you 
not? 

A. “Wee 


Q. “And that was stated upon your income tax re- 
turns for the years 1938, 1939, and 1940? 

A. “It must have been. Neither Mrs. Overton or I 
prepared those returns but I think at that time Mr. Ira 
Frasier [Frisby], an accountant who specializes in that 
work, was doing that work for us. He prepared them. 


Q. ‘From the figure which you gave him? 

A. “Yes; from our books. 

Q. “You have numerous investments and securities, 
have you not? 

A. “Personally, do you mean? 

QO. “Yes. 

A. “IT have some; quite a few. 

Q. “Do you have an estimate as to the yield on those 
investments percentagewise during the taxable years 1938, 
1939 and 1940, that is, the calendar years? 

A. “No; I couldn’t give you that. 

Q. “Would you say that you received 5 per cent or 
6 per cent or any other figure? 
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Me. Kinmlers ii your tonor please, | hardly see 
how this is within the scope of cross-examination unless 
counsel can explain what he is directing his questions to. 

The Court: “Will you enlighten us? 

Mr. Bryant: “I wish to see the relation between the 
interest on the (T. 212-214) [47] investments of the 
Overtons and the return that they made upon their loan to 
the corporation, that is, the notes that are payable. You 
remember there is a 7 per cent return on those. 


Mr. Kumler: “T still fail to see any connection with 
the matter in issue in this case, your Honor. 
Mr. Bryant: “A part of the issue in this case, your 


Honor, is the question of a corporate pocketbook and I 
believe— 

The Court: “There may be some basis for argument 
there. I think I should allow the question. Mr. Reporter, 
will you read that question again? 

(Question read by reporter.) 

The Court: “What amount was invested in securities? 
Is that your question? 

Mr. Bryant: ‘That is correct, your Honor. 

A. “I can’t answer that for this reason: My invest- 
ments are not made from the standpoint of interest earn- 
ings. My investments are made, and, incidentally, I employ 
and Mrs. Overton employs and the Marlborough Cor- 
poration employs, an investment counsellor, Mr. Lee A. 
Paul. He makes the investments for us more from the 
standpoint of whether or not the stocks or bonds are liable 
to increase or decrease in value and the profit or the loss 
made from that standpoint, hoping, of course, it will be a 
profit; and the interest is a secondary consideration. 
Therefore, | haven’t paid very much attention to the 
interest. 
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Q. “Do you pay much attention to the yield? 

A. ‘Do you mean as to whether they make a profit 
or not? 

QO. “That is right. 

A. “No, frankly, I don’t. I discuss it with him every 
now and then. He comes to the office or he calls me up 
and says, ‘No, this is my policy; I think I had better sell 
this stock and take a loss, and I had better sell that and 
make a profit,’ and gives me his reasons. We discuss .the 
general investment policy. I am speaking now as to my 
own and the corporation’s. I pay no-attention to Mrs. 
Overton’s. I don’t even know what she has. I couldn’t 
tell you today what stocks he has purchased or sold for 
me within the last three months. (T. 214-215.) [48] 
Of course, I have it in my records but I couldn’t tell you 
that. 

Q. “Mr. Overton, are you familiar with Schedule E 
of Defendant’s Exhibit D, the corporation income tax 
return, of which I show you a copy here, listing certain 
stocks? Are you familiar with those stocks during the 
taxable vear ending August 31, 1940° 

A. “These are, I assume, stocks owned by the corpora- 
tion at that time. Isn’t it? 

QO. “I believe that is true. 

A. “That is the purpose for which they were included 
in that return or the apparent purpose, I should say. You 
ask me if I am familiar with them. I think I recognize the 
names of all of those companies and securities. 

Q. “Are any of those stocks connected with the busi- 
ness of the Marlborough Corporation? 

A. “How do you meanr 

Q. “Are any of those firms accomplishing the same 
purpose or doing the same work that the Marlborough 
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Corporation is doing? Do those stocks by themselves 
further the corporate purpose of the Marlborough Cor- 
poration except as investments? 

A. “No; these stocks are stocks and bonds in the re- 
serve fund that I have been building up and which I and 
our investment counsellor feel are liquid stocks and good 
for investment. And the purpose of all this investment is 
to build up and retain that fund we have been discussing 
so much. 

Q. “They have no connection with the purposes of the 


corporation? 
A. “Do you mean with the operation of the school? 
©, Yes. 


A. “Not with the direct,operation of the school. 

Q. “Nor with your operation insofar as you are con- 
cerned of the school? 

A. “Well, only insofar as that, if we need a certain 
amount of money for any contingencies I have talked 
about, we can sell these stocks and get the money just as 
if we carried it in the bank. 

©. “Is that also true as to the bonds and stocks listed 
upon Schedule C for the year in question? (T. 215- 
217.) [49] 

A. “All of the securities, Mr. Bryant, are for that 
purpose. Let me say again it is just exactly as if the 
money were in bank, as a considerable sum is. 

QM. “In other words, the corporation was engaged in 
investing its surplus in stocks of other companies for the 
purpose of gaining a higher yield than that received from 
banks ? 

A. “Yes; and thereby building up the reserve. 


Mr Bryant: “No further questions” “GE. 297.) [50] 
*K 
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GEORGI A*OVERTON; 


a witness for the plaintiff, being first duly sworn, testi- 
fied as follows: 


Direct Examination—Georgia Overton 


“T was brought up in the school business from the time 
I was a baby, and taught at the school for five or six 
years. Unofficially, in many ways I was vice-principal to 
my mother. She discussed everything and her plans with 
me over the whole period she lived. After I was married 
and lived away from the school, I was here constantly 
while she was alive, and a great deal after Miss Blake 
took the school. (T. 241.) It was I who really decided 
on Miss Blake as principal after my mother died. 


“T am now principal. I took over the buildings on the 
15th of June 1942, although I had done some things like 
talking to teachers or employees before the close of the 
school year. 


“Marlborough School enjoys a very good reputation. 
We send a great many girls to colleges everywhere in the 
country, and our record with the colleges has been excel- 
lent. There is a California association of independent 
secondary schools, formed about 5 or 6 years ago, by 
some of the best schools for boys and girls in the State 
and their constitution provides for a board of standards 
appointed by the presidents of the different universities. 
Stanford and California are represented every year. At 
the beginning there was one other college (T. 242) 
Pomona. Later there were three other colleges. The 
other three members served for periods of three, four 
and five years, so there is a shift of membership or 
personnel of the other three. Those professors pass upon 
physical equipment, ethical practices and_ scholastic 
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achievement of the schools and may remove any school 
from membership on the approved list. Certain schools 
met to form the association and they couldn’t be perma- 
nent members until they were passed upon by the board 
of standards. There were 63 applicants at the time and 
the board of standards accepted 21. 


“Marlborough is rated at the very top. They judge on 
the record of pupils that the schools recommend to col- 
leges. Their requirement is that 67 per cent of the girls 
recommended make a “C” average or better in their 
freshman year, and in the last three years Marlborough’s 
meeord has been 93 per cent. (T. 243.) [51] 


“With the assistance of two of my vice-principals, I 
supervise the upkeep of the school properties. During 
1939 and 1940, while the lease was in effect Miss Blake 
looked after the condition of the properties. To the extent 
of my ability, I saw to it that the provisions of the lease 
were observed by the lessee. As I understood it the cor- 
poration had nothing to do with the upkeep of the school 
other than objecting to expenses. (T. 244.) 

“During the taxable year 1939 and 1940, I, after con- 
sultation with Mr. Overton, performed the functions of 
determining what facilities were needed or not needed 
in connection with the school. 

“Based upon indications in the years 1939 and 1940, 
the condition of the school properties, as compared with 
(T. 245) normal conditions (T. 245), showed that a good 
many things were needed. The gymnasium was extremely 
old-fashioned compared to any school that might have 
been built at that time and in’a good many ways inade- 
quate in the matter of showers and dressing room space. 
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And there wasn’t any refrigerating plant. In the general 
school buildings, there was some inadequacy in the size 
and number of classrooms. The possibility of eliminating 
the boarding department would have involved quite a 
great deal of remodeling. (T. 246.) In doing away with 
the boarding department it was contemplated that we 
would increase the number of day pupils and that many 
of the rooms that had been used for the boarding depart- 
ment would be converted into classrooms. Rooms, used as 
bedrooms, for example, would be converted into class- 
rooms, which in all cases meant taking out partitions 
and throwing two bedrooms together to make one class- 
room. (T. 247.) The Junior high school would inevitably 
be enlarged in case the boarding department was done 
away with, and it would necessitate enlarging the junior 
high assembly room as well as making what we call 
home rooms where each girl has her own desk and keeps 
her books. Those have to be large enough to contain a 
certain sized group and it would mean throwing rooms 
together. That is quite a considerable thing and a good 
many rooms were involved. 


“There are three wings to the building upstairs, the 
west wing which already had classrooms, the east wing 
which did not and practically the entire south wing would 
have to be converted into extra rooms, and throwing some 
rooms (T. 248) [52] together on the west wing. 


“The interior of the rooms would have to be changed 
completely. It meant putting up black boards. Those 
rooms had been wall-papered and it meant taking that off 
and painting them and installing blackboards and _lino- 
leum on the floors, if you could get it. (T. 248.) 
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“As to extraordinary renovating needs during 1939 
and 1940, practically the entire interior of the buildings 
needed repainting and redecorating and some external 
painting. A great deal of furniture was old-fashioned 
and a school has to be kept modern. The fabrics were not 
faded; they were in good condition, but there should have 
been new furniture purchased because it was outmoded 
and the effect was bad. The wallpapers which had been 
very good when put on had been there too long. They 
belonged to another era. I do know that the wallpaper 
in the main halls had been put on by my mother before 
1924. 


“The carpets were, in general, in good condition. There 
were some that should have been replaced. They were in 
bad condition. We have some oriental rugs. 

“The drapes were old-fashioned and out-of-date and 
had been kept when they should have been changed 
(T. 249), to go with the other changes made. The effect 
was a very antique decorative scheme; both old-fashioned 
and patched. 

“After we took over the school in 1942 we made all the 
renovations, repairs and remodeling anticipated in 1939 
and 1940, except the refrigerating plant, the kitchen and 
the remodeling of the gymnasium, neither of which was 
possible under war conditions. 

“The $35,000 needed for additions to buildings and 
other facilities at the present location, testified to by Mr. 
Overton, included mainly, the gymnasium. That is partly 
sealed, perhaps you would call it a rustic effect, unfinished 
wood. The rest of it shows the joists, or studding, or 
whatever they are. And it 1s completely unfinished. It 
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makes it (T. 250) very dark with that color and it is 
impossible to paint, satisfactorily, the rough wood, that 
is left. We never did do anything with it and the least 
that should be done would be to seal the gymnasium and 
paint it. The shower baths and dressing rooms are inade- 
quate; the shower baths are the original ones put in. 
(T. 251.) [53] If installed now they would be entirely 
different. They are rather like tin bathtubs. The dress- 
ing rooms are inadequate in that there just isn’t room 
enough. The dressing rooms are used by the girls to 
change from their uniforms into their gym clothes. They 
should use lockers, but we haven’t the space for lockers 
for their daytime clothes. (T. 251.) 


“The need of space for facilities, which, Mr. Overton 
testified, was one of the considerations for considering 
moving the school in 1939 and 1940, including space for 
two more tennis courts, two more volley ball courts, a 
soft ball field and a swimming pool. There is no space 
for any of those on the present property or on con- 
tiguous property. We also needed ground for parking 
space. Some girls drive their own cars and we have no 
parking space except the driveway. The girls park all 
up and down Rossmore and that is bad from the traffic 
standpoint. Then the cars that come for the girls have 
no place to wait, except in the driveway, with the result 
that they are obliged to keep moving round and round. 
If a parent is there in a car and the girl is not immedi- 
ately available, that car has to move on. (T. 252.) In the 
years 1939 and 1940, we had complaints on that situa- 
tion. The driveway was enlarged at one time by taking 
a section off the lawn, but it was completely inadequate. 
There have been complaints always. 
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“At the time the school was moved in 1916, Mrs. Cas- 
well and I made a study of the population shift and it 
was one of two factors in our determination to move 
the school. One was the fact that the school buildings 
were old-fashioned and somewhat inadequate and the 
other was the shift in population. At that time the school 
was, roughly speaking, on the southeast corner of an 
oblong. She moved it to Third and Rossmore which was 
on the Northwest corner, on the theory that the popula- 
tion was moving in that direction and would soon go 
beyond here. (T. 253.) 


“At present, less than half the students drive cars to 
school. Only junior and senior classes are allowed to 
drive. The others get to school on street cars, buses or 
are driven by some member of the family. This per- 
centage would stand about the same for the year 1939 
and 1940. The element of the distance which parents 
have to drive their children to school does have an effect 
(T. 255) [54] on the number of students who will travel. 
(T. 255.) I can’t state whether any pupils came from the 
San Gabriel Valley because I haven’t checked on that. 
The probability 1s that none did except as boarding pupils. 
At present we have only one pupil coming from San 
Marino. They moved there and the child was so desperate 
that she drives in from San Marino. And we have one 
other from Glendale. 

“Tt is difficult to say what effect distance has on the 
number of students who enroll. If they don’t enroll we 
can’t count them. But distance and time enter in because 
school begins at 8:30 and even if the distance is not 
too great there are a great many families who don’t care 
to get up early enough to get a daughter started an hour 
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ahead of time, after she has breakfasted. So, unless they 
are determined she shall go to Marlborough, they nor- 
mally send her someplace nearer. 

“T am personally familiar with the details of expenses 
of operating during the summer months. (T. 256.) 


(At this point counsel for the defendant stipulated to 
the expenses set forth on page 12 of the Claim for Refund 
for the year ended August 31, 1939, being defendant’s 
Exhibit “E,” as being reasonable figures for expenditure 
for any similar three month period.) (T. 257.) 


Cross-Examination—Georgia Overton 
By Mr. Bryant: 

QO. “Mrs. Overton, during the period of 1939 and 
1940, did the corporation have any power to make any 
additions to the property without the consent of Miss 
Blake? 

A. “Do you mean building? 

O. “Yes; or alterations. 

A. “No; or, incidentally, repairs. No; the corporation 
could have bought land. 

©. “But as to repairs or adding facilities, that could 
not be done, could it? 

&. “Now. 2575) 


*K *k *K *K *K *K K 5 


The Court: ‘“‘May I inquire, would it be either desir- 
able or practicable (T. 258) [55] to outline what we 
should look for during the inspection of the subject 
property? 

Mr. Bryant: “I think it might be desirable, your 
Honor. J think the main reason for inspection is, in 
addition to the testimony of the witnesses, for your 
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Honor to have an opportunity to determine the usable 
value of the buildings to get an opinion as to what the 
reasonableness of a businessman’s opinion would be as 
to the length of time that those buildings might be used. 
As Mr. Overton stated on the stand, the fact that a 
building is full depreciated does not necessarily mean that 
it can no longer be used; and that, of course, would go 
into the reasonableness of the plan, in 1939 and 1940, 
of moving the school and the length of time in which the 
present buildings could be used. I think that is the only 
purpose of an inspection of the buildings. There also is 
that chart out there in regard to population, is there not? 

Mr. Kumler: “Yes; there is. 

Mr. Bryant: “Which is in the office. It was to bulky 
to bring to court and we thought, as long as there was a 
possibility that the court might go there, we could also 
inspect it at that time, not to be entered as an exhibit 
but merely for the guidance of the court, since it was 
prepared subsequent to the taxable years in question. 
But, however, the group relations would be relatively 
the same. I think the government is willing to stipulate 
that there is a trend on this westward development of the 
class of persons from which the clientele of the school is 
drawn, or perhaps it might be more accurate to describe 
it as a dispersement of the groups. If we have a group 
going to San Fernando Valley and Beverly Hills and 
Westwood and have another group going east into the 
San Gabriel Valley and into Pasadena, San Marino and 
Arcadia and San Benito Village, I think those are facts 
that the court could even take judicial notice of, things 
which are so familiar to all the residents of Southern 
California and especially with your Honor’s long number 
Oreyears lere. 
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The Court: “May I ask the reporter to read the@ags 
sentence in counsel’s statement, the long sentence with 
reference to this population trend chart? 

(Record read by reporter. ) 

The Court: “I am not sure that I grasp the import 
of your statement (T. 258-259) [56] as to what the 
court will take judicial notice of. 

Mr. Bryant: “The trend in population development 
of the particular class that the school draws its students 
from. I think that is something that the court could 
probably take judicial notice of, and, certainly, a business- 
man could do so. We have had no argument with counsel 
in regard to the fact that there is a trend. The extent of 
it is something we have not introduced proof concerning. 


(T. 259-260.) 


(At this point the hour of visiting the subject prem- 
ises was agreed upon. ) 
* * * x * * * x 


The Court: “I think that would be desirable. We 
haven’t consulted Mrs. Overton, though. 

Mr. Kumler: “I did, your Honor, and she consented. 
If your Honor please, counsel for plaintiff would like 
also to have you take particular note of the gymnasium, 
the shower rooms and the dressing rooms, on your visit, 
particularly those items. And also your Honor might 
inquire about the general appearance of the school prop- 
erties as compared with 1939 and 1940. 

Mr. Bryant: ‘Counsel is willing to stipulate there 
have been no structural changes since that time. 

Mr. Kumiler: “There have been remodelimas. 

Mr. Bryant: “I mean structural chaie@es: that i, 
the main buildings have not been changed. 
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Mr. Kumler: “There have been no additions, to my 
knowledge, in the floor space, no additional floor space 
added. 

The Court: “Wouldn’t it be advisable for someone to 
point out what changes have been made subsequent to the 
taxable years? 

Mr. Kumler: “I think we will ask Mrs. Overton to do 
that, with your Honor’s permission. (T. 260-261.) [57] 


*" *K > *K K * *k *K 


MR. MORGAN ADAMS, 


a witness for the Plaintiff, being first duly sworn, testified 
as follows: 


Direct Examination 


“Tam in the mortgage business. |] have been president 
of the Mortgage Guarantee Company and the Bond 
Investment Company since 1922 and vice president before 
that since 1913. I resigned directorship in the Title 
Insurance Company and Bank of America in 1931 or 2. 
As a director of the Mortgage Guarantee Company I 
am responsible for loans made by that company. All 
loans come to my attention. I have passed on loans of 
200 or 300 millions since 1922. (T. 40-41.) 

“T was connected with private school business from 
about 1917 until 1932 or ’3 as trustee of Harvard School 
[for boys in Los Angeles]. I was a trustee of Catalina 
School for Boys and still am, from about 1926. As an 
officer and director of loaning institutions J have had 
occasion to consider and pass on private school loans. It 
is hard to say how many. Undoubtedly a great many 
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applications for private school loans came to us over 
a period of years. Almost invariably these applications 
have been too high for us to consider. (T. 41-42.) 

“Some of the applicants were the Girls Collegiate 
School, Black-Foxe Military Academy, and a school in 
Brentwood. I have forgotten its name. A great many 
applications came to us over that long number of years. 
CY. 42.) 

‘“A school loan not only as a business risk but also as 
a real estate risk is very dangerous. They fall into the 
same category as a loan on a church or club. It has 
something to do, of course, with the background of the 
school, who is in it; their degree of success; but in 
general that is looking at it as a cold lending proposition. 
In the first place, the buildings are entirely one type of 
building. They can be used for nothing much except 
school purposes and the nature of the business is dan- 
gerous. So I think the general policy of any lending 
institution would be that the loan be based primarily 
upon the value of the real estate. While you might give 
some value to the buildings and some value particularly 
to the management and success of whoever was running 
it, yet the loan would be of a very conservative value if 
you threw in any value on the buildings. (T. 42-43.) 

“Leaving out personalities or background and assum- 
ing the buildings had little or no value for other purposes, 
the limitation on the amount loaned would [58] be a 
conservative amount of the value of the real estate. 
(iy 43") 

“T think universally the Metropolitan Life Insurance 
Company, which we have represented for 20 years, won't 
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consider one purpose loans of this type at any price. 
(T. 44.) 

“In my capacity as trustee of private schools I have 
considered the desirability of borrowing money on behalf 
of such schools. We were approached in regard to mak- 
ing a loan to Harvard School, but didn’t do it. In 1926 
Harvard School decided they would have to move from 
their then location. They had a comparatively large tract 
of ground on the corner of Western and Sixteenth about 
700 by 700. They conducted not only a day school but 
also a boarding school. They had various vicissitudes. 
They purchased, and that was while I was still a trustee 
but I was away in the service, a very sizable piece of 
ground to which they expected to move on the corner of 
Beverly [now Sunset] and Sepulveda, about 20 acres. 
(T. 44.) 

“My recollection is that they paid about $20,000 an 
acre for that stuff, around $400,000. They borrowed, 
for the purpose of making that loan [purchase], from the 
Pacific Mutual, around $375,000 on their old property at 
Sixteenth and Western. They had a chance to sell that 
property to one of the big chain stores; the property at 
Sixteenth and Western. My recollection is that they 
were offered $650,000 and the board of trustees turned 
it down, feeling they would get close to a million. They 
bought the Westwood property, or the other property, 
before they had completed the sale of the Harvard School 
property, feeling sure they were going to get a good 
price. Either the panic of 1929 hit them or the deal blew, 
so they couldn’t sell the old Harvard school property. 
They lost the chance. That is what broke them. They 
borrowed this large sum of money and they had this 
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large piece of property in Westwood and they lost the 
chance to sell their property here where they were, and 
from there on down the Harvard School was nothing 
except a financial headache. The Pacific Mutual finally 
foreclosed on that loan, and I think the Pacific Mutual— 
by the time they foreclosed it was well in excess $425,000 
—they sold the Westwood property for around $50,000; 
that is, the Pacific Mutual did. (T, 45.) They sold the 
Harvard School property this year, which was carried 
all that time for around $160,000 or $170,000. In other 
words the Pacific Mutual took a loss 1n the neighborhood 
of $200,000 on the loan and that was [59] apparently in 
contemplation of the move Harvard School expected to 
make. (T. 46.) 

“Based on my experience as an executive officer passing 
on loans made by lending agencies and upon my experi- 
ence as trustee of two private schools, my opinion from 
the business viewpoint of the preference of financing the 
cost of school buildings and facilities out of earnings 
rather than borrowing is that you had certainly better 
insure yourself against the necessity of borrowing.” 
(T. 46.) 

Cross-Examination—Mr. Morgan Adams 

“The rates of interest prevalent from 1916 to 1925 in 
regard to school loans, when, as and if granted, would 
be, say, 7 per cent. No reputable lending company would 
charge as high as 12 or 15 per cent, neither in 1916 nor 
1924. (T. 46-47.) 

“In 1939 interest rates were lower. Standard rates on 
regular run-of-the-mill business in Los Angeles would 
have been 5 per cent versus 7 per cent in 1916. The rate 
had not changed in 1940. This was a gradual decline in 
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the rate of interest in Los Angeles over a period of years. 
(T. 47.) There was no more loaning money available in 
1916, 1918, and 1922; just interest rates had changed. 
mainly due to interest on government borrowings, gov- 
ernment bonds having dropped from 4 per cent to 2 per 
cent to 1 and % per cent. (T. 48.) 

Mr. Kumler: “If your Honor please, I would like to 
have counsel clarify whether these questions are with 
respect to secured or unsecured loans.” 

Mr. Bryant: “To the type of loan we are talking 
about here, a school loan, which, presumably, would be 
secured. I don’t think that anyone would probably grant 
a school loan unsecured, in the usual business.” 

Q. “Isn’t that correct?” 

A. “TI am not in that business. Ours is the mortgage 
business.” 

QO. “You have testified only in relation to mortgage 
loans? You are not testifying as to any other type of 
loans?” 

A. “T didn’t think I would qualify. I am, primarily. 
a mortgage man.” 

Mr. Bryant: “That is all the questions I have.” 
(T. 48.) 

Redirect Examination—Mr. Morgan Adams 

“The loans to which I referred in my testimony were 
all secured by first trust deeds on income and producing 
real estate. (T. 48.) [60] ; 

“The opinion ] express with reference to the preference 
for financing facilities out of earnings rather than out 
of borrowings would apply to any particular period of 
time as well as 1939 and 1940. [61] 


a, * Ok 
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a witness for the Plaintiff, being first duly sworn, testi- 
fied as follows: 


“IT am an architect. I am not a graduate of any college 
or university. I followed apprenticeship courses and have 
no honorary degrees. (T. 49.) 


(At this point counsel for the Defendant stipulated 
Mr. Austin’s qualifications as an architect and estimating 
architect and that he had built a great many schools and 
similar buildings in the Los Angeles area.) (T. 50.) 


“T have had occasion to consider the cost of construc- 
tion of school-type buildings in 1939 and 1940; am 
familiar with such costs, and keep records of such costs. 
There was no substantial difference between the type of 
construction used in public and private school buildings 
in 1939 and 1940. (T. 50.) 

“T am familiar with the buildings of Marlborough 
School at Third and Rossmore in Los Angeles. I de- 
signed and supervised construction of the Main building, 
Building No. 1, and the Music building, Building No. 2. 
The Music building is a combination auditorium, music 
building, and other things, classrooms and so forth. (T. 
51.) 

“T recently examined the plans and have been over the 
buildings at Marlborough. 

“Based upon my experience and knowledge of school 
buildings and my knowledge of the size and character of 
the Main building at Marlborough, Building No. 1, it is 
my opinion that to replace it, about August 31, 1939, with 
a building of similar size and containing substantially 
the same facilities, you would not be allowed to build the 
Marlborough School as it was originally built. It was a 
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three-story building in part and a two-story in other 
parts. It was a frame building, and the laws so changed 
that in 1939 one would have to build a masonry building 
and the minimum type of construction in that year would 
have been masonry walls and fireproof corridors. You 
could have used wood in the construction of the roof and 
the floor joists to span the classrooms. If it were a three- 
story building, which Marlborough is, it would have to 
be absolutely fireproof or a Class A building. If it were 
a two-story building, you could have built it on the Class 
B type, which I have just described, and the cost would 
be very little different. A building of the same square 
footage or floor space, built three stories, just as the 
building [62] is at present, with the same general facili- 
ties as to classrooms, partitions, plumbing, and all those 
things necessary to a building, but under the conditions 
existing at August 31, 1939, comprising 48,058 square 
feet, would cost, in my judgment, $5.31 per square foot, 
amounting to $255,188. There would be practically no 
difference in such cost of replacement as of August 31, 
1940, as distinguished from August 31, 1939, (T. 51-53.) 
“Based upon my experience and knowledge of building 
costs and my knowledge of the size and character of 
Building No. 2, the auditortum [music] building, con- 
taining 14,182 square feet, it is my opinion that it would 
@ost, on Atcust Gl, 1939, $5.31 per square foot or 
$75,306 to replace it by a building of similar size and 
character and containing substantially the same facilities, 
in the light of costs and conditions then existing. When 
built in 1927, it cost $4.92 per square foot.” (T. 54-55.) 
The Court: “May I interrupt just a moment? May I 
interrupt to ask a question here to see if I understand 
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this testimony? You have given us a figure of $75,000 
plus as the approximate cost for building the auditorium 
in 1939 as against a cost of $69,000 plus for the year 
1927. In giving us those figures, have you assumed that, 
in 1939, the building would be constructed exactly as it 
was in 1927 with respect to materials and the like?”’ 

The Witness: “Yes, sir; it could have been con- 
structed in 1939 almost exactly as it was constructed in 
1927. We had built it of reinforced concrete and it was 
almost a fireproof building. That 1s why the cost is so 
different.” 

©. By Mr. Kumler: “That is the auditorium you 
Mave reference toy” 

A. “The auditorium. The actual cost was $69,000 
and I estimated it would be $75,000 plus in the years 
later.” 

The Court: “Then, referring to the @gures thatmyan 
have given us with reference to the three-story building, 
I understand it was built in 1916 and is frame-con- 
structed ?” 

A. “Yes, sir. Every bit of it would have to be torn 
down and replaced with something else.” 

The Court: “And this figure of $255,000 plus as the 
cost, in August, 1939, would represent a Class A building, 
having a like size and facilities?” [63] 

The Witness: “Exactly, according to the conditions 
and costs as they existed at that time.” 

Q. By Mr. Kumler: “Mr. Austin, you stated that 
the cost of the main building, No. 1, would be approxi- 
mately $255,188. Does that include the pergolas and 
terraces that went into the original main building?” 

A. ‘No, sir; that was just thesmain building itself.” 
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QO. “What was the cost of those other items, the per- 
golas and the terraces, originally?” 

A. “That I don’t remember and my records don’t 
reveal it. I don’t know whether they were part and parcel 
of the original cost of $77,185 or not, but to reproduce 
them ] have an idea as to how much that would cost.” 

©. “Could you express an opinion as to the amount?” 

A. “About $14,000.” 


Cross-Examination—John C. Austin 


“There is no equipment included in my estimate on 
the main buildings. I figured on the building; no lockers, 
no floor coverings and no electric light fixtures. Plumb- 
ing would be included as part of the building. Electrical 
fixtures were not in [the estimate] but the wiring would 
be in, including all outlets ready to attach the fixtures to.” 


(T. 56.) [64] 


2 x * 2 * x 2 2 


THOMPSON WEBB, 


a witness for the Plaintiff, being first duly sworn, testi- 
fied as follows: 


“T am headmaster and half-owner of Webb School at 
Claremont. As headmaster I enroll the boys, look after 
the discipline and attend to the business. I am entirely in 
charge of financial affairs. One hundred twenty-five stu- 
dents are enrolled; a few in eighth grade but most in the 
four years of high school. 

“For years I have been a trustee of Scripps College and 
on the Board of the California Junior Republic, which is 
something of a school as well as a home. (T. 57.) I was 
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one-time president. I am a trustee of Webb School, my 
father’s school in Tennessee, and a director of Pomona 
Hospital. I was for some years a director of the Los 
Angeles County Mutual Fire Insurance Company. 

“T have been an owner and headmaster of Webb School 
of California since 1922. I was born and reared in my 
father’s school at Bellbuckle, Tennessee. It was founded 
by my father originally, and my oldest brother operates 
it now. My father prepared more Rhodes scholars than 
any other American teacher, I was told by Dr. Ardelotte, 
who is head of the Rhodes Foundation in America, and 
Dr. Pennypacker, the Adams officer of Harvard Univer- 
sity. There is a chart, carefully worked out, in his office 
(T. 58) of the standing of every school based on the 
academic standing of its pupils. Father’s school was No. 
1 and had the highest rating. In the writings of Wood- 
row Wilson you will find that he makes this statement 
about the record of father’s school at Princeton Univer- 
sity. 

“T taught in the Webb School of Tennessee for years. 
I was summer school head for nine years and for four 
years was their bookkeeper. I am now a trustee. 

“Tn 1922 my father’s teachers were coming back from 
the war and I wasn’t needed there. I was $20,000 in 
debt, and | wasn’t going to pull out by taking a salary in 
school and I had to do something. An opportunity came 
to buy a school in Claremont, California. They quoted a 
price of $40,000, half cash. I negotiated with them until 
they cut the price to $25,000 on the original 20 acres (T. 
59) and the buildings and let me take it over for nothing. 
I was to pay for it out of earnings. That was in 1922. 
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“T had no capital to start with, and $20,000 indebted- 
ness. I financed my expenses of operation from 1922 to 
1930 by borrowing. (T. 57-59) [65] 

“We now have 65 acres and 20-odd buildings and more 
than 40 employees. 


“In the last few years we have entered in a team 
[competition] formed by the American Chemical Society, 
which is an examination. We have taken the first place 
in three years, including last June. We have taken second 
place twice and third place twice. Last year we entered 
a boy in the Westinghouse Competition offering a schol- 
arship amounting to $1,850 to the Carnegie Technical 
(T. 60) Institution of Pittsburgh. There were 690-odd 
contestants from 44 states, and our boy won one of the 
ten scholarships. At the end of the semester our boy 
had the highest record of the ten admitted. Six times we 
have entered the competitive competition for the Harvard 
National Scholarship and five times we have won, giving 
us the largest standing of any school of the West. 


“Our school at Claremont was financed by borrowing 
and living out of profits. The borrowings were all paid 
on time; principal and interest never defaulted. (T. 61.) 
In financing the acquisition of land, buildings and equip- 
ment the funds required are gotten from borrowing or 
accumulations of earnings. In my experience as an oper- 
ator of a school, paying as you go is the sounder 
[method]. It is much safer. 

“My father advised me strongly against borrowing. 
He told me he had never seen a school that borrowed 
that didn’t go broke, and yet [I had to borrow and J 
fought through that line. But I don’t know of another 
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institution that has been able to survive and do it. It is 
much sounder business to acquire capital and then spend 
it rather than borrowing. 


“T am familiar with the practice of schools in funding 
(T. 62) depreciation recoveries on school buildings and 
facilities. The American Council of Education, in Wash- 
ington City, have issued a pamphlet called ‘Financial Ad- 
visory Service of the American Society of Education.’ 
Our school belongs in an honorary capacity. They point 
out that public institutions do not depreciate real estate; 
that they are not for profit and there 1s no purpose in 
depreciating them and that many eleemosynary institu- 
tions, depending entirely on funds, do not depreciate. But 
they make this point: “The importance of maintaining 
inviolate the principle [principal] of the permanent funds 
represented by real property makes provision for renewals 
and replacements an essential part of the proper man- 
agement of these funds.’ (T. 60-62.) [66] 

“Tf depreciation on any type of real property is taken, 
it should be represented by cash or investments ear- 
marked and specifically set aside in replacement, or 
depreciation, funds. | 

“Tf depreciation is not funded, the sole purpose of 
providing for it in education institutions is defeated. 

That is from the body of it. Their final conclusion is, 
“Tf it is expected that this property will be replaced out 
of the income of the activities, it 1s essential that deprecia- 
tion be accounted for. 

“Tf depreciation is taken, it should be funded, that is, 


cash should be set aside in replacement, or depreciation 
funds.” 
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The Court: “May I interrupt to inquire when that 
pamphlet was issued?” 

The Witness: “In November, 1935.” 

The Court: “And have you kept sufficiently informed 
on the subject to be able to tell us whether or not there 
has been any modification of that statement?” 

Gia temess: i lahawe mot seen any, sir.”’ 

The Court: “May I see it just a moment, please?” 

The Witness: “I could get all of the bulletins, if you 
like.” 

The Court: “For the purpose of the record, will you 
tell us what is the American Council on Education, and 
something about its constituent membership?” 

The Witness: “I don’t remember when it was founded 
intiteimmave teard it referred to for many years. li 1s 
composed of the universities and colleges of the United 
States. It was founded to assist them in every possible 
way and to keep them informed and to issue bulletins of 
importance. They employ experts in various fields and 
issue pamphlets which are useful to the educational insti- 
tutions. It has only been in the last year or two that they 
have invited a few private schools to membership and it 
was considered quite an honor to be one of those invited.” 

The Court: “Of course, I haven’t had time to read 
this bulletin but I notice it uses expressions like these on 
page 1, for example, the opening sentence: “The problem 
of depreciation of buildings and equipment in educational 
institutions is one that gives considerable concern from 
time to business managers and financial officers.’ And the 
next sentence is, ‘Newly elected board members and (T. 
63-65) [67] public officials quite frequently are creatly 
troubled by the fact that the institutions under their con- 
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trol do not depreciate their plant assets as do all well- 
regulated commercial enterprises, and set about develop- 
ing elaborate schedules of depreciation rates and direc- 
tions for their application.’ ” 

Mr. Kumler: ‘Would it be of any help to your Honor 
if we offered that in evidence?” 


The Court: “Just a minute; I may havevarciiesimem 
Or perhaps you can save me a little time. I am tempted 
to ask this question because of the expression that I 
attempted to emphasize: Does this bulletin or pamphlet 
undertake to point out in any further language a distinc- 
tion between a public and a privately-owned school on the 
one hand, and a school which 1s conducted as a commer- 
cial enterprise?” 

The Witness: “I think they do. I have read that with 
care several times. They recommend very strongly that 
the public institutions, the State-owned institutions and 
the eleemosynary institutions, carry their worth on their 
books always at the cost price, but they make the point 
on portions of property which they have, that are oper- 
ated for commercial purposes, that they be depreciated. 
While they don’t mention private schools as such, the 
inference is that, where you are operating commercially, 
you are required to depreciate, and I think your summary 
may give you that, which is a complete summary here of 
all the arguments that have been given.” 

The Court: “Do I understand this might be left here 
at least as an exhibit for identification and then later it 
may be determined whether it shall go into the record in 
its entirety?” 


Mir. Kumalem: “Ii it will be helpiul to the cough ge” 
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The Court: “Suppose you read the conclusion in its 
entirety.” 

The Witness: “ “The following principles applicable 
to educational institutions may be drawn from this dis- 
cussion of depreciation: 


“ “1, Educational institutions will find little or no bene- 
fit from the annual computation of, and accounting for, 
depreciation on their educational property. 


“2. Depreciation should be accounted for on property 
used by the auxiliary enterprises and activities in order 
that the total cost of operating these activities may be 
known, and as an aid in determining rates of fees and 
other charges. (T. 65-67.) [68] If it is expected that 
this property will be replaced out of the income of the 
activities, it is essential that depreciation be accounted for. 

“3. Institutions should account for depreciation on 
property held as the assets of endowment funds in order 
to maintain the principal of the funds. 


‘A. Tf depreciation is taken, it should be funded, that 
is, cash should be set aside in replacement, or depreciation 
funds. 


“5. Three purposes may be served by the calculation 
of depreciation on educational plant, namely, determina- 
tion of insurance values of property and equipment, deter- 
mination of the true costs of instruction, and determina- 
tion of the minimum amount that should be appropriated 
each year for replacement. 


«eie¢ 


6. Information on depreciation necessary for these 
three purposes should be recorded in subsidiary or supple- 
mentary records, and not as a part of the regular account- 


DY 


ing procedure. 
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The Court: “I have no other questions.” 

Q. By Mr. Kumler: “Mr. Webb,—” 

Mr. Bryant: “Pardon me; I am going to move to 
strike all of the answers of the witness relating to de- 
preciation on the ground they are immaterial to the pres- 
ent case. Depreciation was taken and has been taken at 
all times by this corporation. If we origmally shad™4 
question of obsolescence and depreciation, that has been 
eliminated. I don’t see the purpose of the present testi- 
mony.” 

Mr. Kumler: “Your Honor, it has been charged that 
the corporation had a large quantity of cash and securi- 
ties around which it didn’t need in its business. This 
authority to which Mr. Webb has referred here states 
that it is a justifiable business purpose to set aside in a 
replacement fund cash or investments, and that is what 
we want to show. If it is not germane to this issue, I 
don’t see what 1s.” 

The Court: “It isn't clear to me just what is implied 
in the objection of government counsel.” 

Mr. Bryant: “I don’t think depreciation has been taken 
by the parties in this case and there has been no argument 
in regard to it that I know of.” 

Mr. Kumler: ‘We were asking the question of financ- 
ing replacement, how it should be done, and what is a 
reasonable way to do it.” 

The Court: “Let me see if «we are talkie about te 
saine proposition. Are (T. 67-68) [69] you talking 
about the bookkeeping or are you talking about the setting 
up of any tangible form of the cash or the cash equivalent 
to provide against this depreciation?” 
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Mr. Bryant: “I understood from the witness’ testi- 
mony that he was speaking about their bookkeeping ac- 
counts. I may have misunderstood what he was trying 
te get at.” 


The Court: “As I understand that bulletin,—” 


Mr. Bryant: “I haven’t had an opportunity to inspect 
that bulletin.” 


SresCour: Now] dont think you did, and we want 
to be mindful, of course, of that. The bulletin will be 
miarkea as Plaintiff's Exhibit No. 3 for identification,” 


Mr. Bryant: “I understand that the purpose of the 
question is that the depreciation should be funded. Of 
course, with that understanding, the evidence would be 
material in this case and I would withdraw my objection 
based upon that.”’ 


The Court: ‘“Yes.” 

©. By Mr. Kumler: “Mr. Webb, I previously asked 
you to examine the facts set forth in Stipulations num- 
bered 1, 2, and 3, which are in the record in this case. 
Have you done so?” 

pew Y es:.cin.”’ 

QO. “Are you familiar with the balance sheets and 
profit and loss statements appearing in those stipulations 
and the other facts with respect to the plaintiff cor- 
poration?” 

ee “| havesreadetnemea iitimber ot times!” 

©. “Mr. Webb, assuming that, on August 31, 1939, 
the corporation, having the financial history set forth in 
the Stipulations 1, 2 and 3, was leasing its properties, 
including its name and goodwill, to a third party. who 
was actually conducting the school operation but whose 
lease wwould expire on August 31, 1942, and» assumine, 
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further, that the management of such a corporation, on 
August 31, 1939, was considering the possibility of not 
renewing that lease but of resuming complete conduct 
of the school business, and that the management of such 
a corporation had to have on hand sufhcient working 
capital to resume the conduct of such business; and 
assume, further, that, as of August 31, 1930) tf graeme 
fact that the cost of replacing such corporation’s main 
school building would exceed, by some $150,000, the 
(T. 58-70) [70] original cost of such building; and 
assuming, further, it was a fact that such corporation 
needed to expend in excess of $20,000 for extraordinary 
repairs and renewals at the expiration of the lease; and 
assuming, further, the shifts in population from which 
the school drew its students, as well as the limited amount 
of space available for the addition of facilities at the 
school, presented the management with the possibility of 
having to move the school, and that in such event the 
amount which could be realized from the sale of the land 
and buildings from its then location could not be expected 
to exceed $75,000; assuming, further, that it is true 
that lending agencies do not consider school properties 
as good lending security; and assuming that the net earn- 
ings, after income taxes for the year ended August 31, 
1939. were $39,971.56, and that from such earnings divi- 
dends amounting to $17,500 were paid to stockholders: 
assuming the facts to which I have referred to be trie, 
have you an opinion, based on your knowledge and expe- 
rience in the private school business, as to whether the 
excess of the earnings over the dividends paid, if accumu- 
lated by the corporation, would be within the reasonable 
needs of its business?” 


ee Meo eiiaive. ’ 
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Mr. Bryant: “I am not sure that I understand the 
question, if your Honor please.” 

The Court: “Would you like to have the reporter 
ead it?” 

Mr. Bryant: “Yes; I would.” 

The Court: “Or do you have it written out there so 
counsel can follow it?” 


Mr. Kumler: “Yes; I do.” 


©. “Have you an opinion, Mr. Webb, as to whether or 
not the excess of the earnings over the dividends paid 
would be within the reasonable needs of the business if 
accumulated by such a corporation?” 

A. “Yes; I do.” 

QO. “What is your opinion?” 

A. “T feel that it is very reasonable that they keep that 
to meet future needs. In fact, it seems to me imperative.” 

QO. “Mr. Webb, assuming all of the facts in the 
question which I just asked you were true, except the 
possibility of having to remove the school was so remote 
(T. 70-72) [71] as to be of little consequence. in your 
opinion, would that difference under the circumstances 
alter your previous opinion?” 

Pe eNot ata: 

QO. “Now, Mr. Webb, I have another taxable year 
here. Assuming that, as of August 31, 1940, the cor- 
poration, having the financial history set forth in Stipu- 
lations Nos. 1, 2, and 3, was leasing its properties to a 
third party. including its name and goodwill, which third 
party was actually conducting the school business but 
hose lease would expire on August 31, 1942; and assum- 
ing, further, that the management of such a corporation, 
on <Jugust 31, 1940, was planning not to renew such 
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lease but to resume complete conduct of the school busi- 
ness. and that the management of such a corporation 
had to have on hand sufficient working capital to resume 
the conduct of such business; and assume, further, that, 
as of August 31, 1940, it was a fact that the costar 
replacing such corporation’s main school buildings would 
exceed, by the sum of $150,000, the original cost of such 
buildings; and assuming, further, that it was a fact that 
such corporation needed to expend in excess of $20,000 in 
extraordinary repairs and renovations at the expiration 
of the lease in August, 1942; and, further, that it was 
true that shifts in population from which the school drew 
its students, as well as the limited amount of space 
available for the addition of facilities to the school, pre- 
sented the management with the possibility of having to 
move the school at some future date, and that in such 
event the amount which could be realized from the sale 
of the land and the buildings at the then location could 
not reasonably be expected to exceed $75,000; and assum- 
ing, further, that it was true that lending agencies did 
not consider school properties good security for loans; 
assume, further, that the net earnings, after income taxes 
for the year ended August 31, 1940, were $22,829.13, 
and that from such earnings dividends, amounting to 
$2500, were paid to the stockholders; assuming the facts 
to which I have referred to be true, have you an opinion, 
Mr. Webb, based on your knowledge and experience in the 
private school business, as to whether the excess of the 
earnings over the dividends paid, if accumulated by the 
corporation, would be within the reasonable needs of its 
business ?”’ 
A “TW Thais” 
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Q. “What is your opinion?” (T. 72-73.) [72] 
A. “I think it is very reasonable that they accumulate 
those assets to meet future needs.” 


QO. “Assuming, again, all of the facts in the second 
question I asked you are true except that the possibility 
of having to move the school might be so remote as to 
be of no consequence, in your opinion, would that condi- 
tion under the circumstances alter your opinion?” 

A. “No; I think it 1s very necessary to remain where 
they are before that accumulation. They would need it 
more if they had to move.” 


Cross-Examination—Thompson Webb 


(At this point counsel for defendant reserved the right 
to move to strike the hypothetical questions, if the facts 
assumed in the questions were not established by the 
record, in the light of the fact that the witness was called 
out of order. ) 


©. By Mr. Bryant: “Mr. Webb, did you study over 
this question prior to the time you heard it in court?” 

ite cspoits. ea dine/ 4.) 

“From my experience with a school of approximately 
200 students supplying a normal high school instruction 
it 1s my opinion that the working capital requirements 
necessary for the average functions of such a_ school 
would vary tremendously. I have never studied it from 
a day school basis because mine is a boarding school. 
But I had to have about $23,000 this summer for a 
boarding school, where the school provides board and 
room. That includes no clothing. The students buy 
their clothing in town. 
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“The factors that go to make up a day school’s operating 
capital include keeping the grounds in order; a number of 
skilled workmen painting and repairing.” (T. 75.) 

©. “I don’t think you understood my question. I 
mean as of the start of the school year. In this particular 
case, August 3lst was the termination of the operator’s 
lease. The school year would begin immediately there- 
after; would :t not?” 

Ay “iihese” 

©. “How much capital would you need to start, as of 
September Ist, for your new year operations?” 

A. “T don’t quite know how to answer that.” (CT. 
76.) Ven 

©. “Have you had any experience along that line?” 

A. “Well, our fiscal year ends August 3lst and we 
start the new year September Ist.” 

QO. “Do you count against the operations of the new 
year the costs of the past fiscal year?” 

A. ‘Well, no. You have to have a point where you 
divide, but your operations move steadily over that.” 

©. ‘Suppose you had owned school properties, that 
you had leased those properties for a number of years 
to an operator who provided her own working capital, 
and, as of September Ist of a year, you would start opera- 
tions of a school, she having operated under her lease 
up to August 31 of the year. How much working capital 
would you, in your opinion, need for this case of the 
school operation?” 


A. “I would feel a lot safer if I had $50;000,” 
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©. “And for what purpose?” 

A. “You don’t know when you start this new man- 
agement whether you are going to have a full school or 
not. You have to maintain your full staff and employ 
them in advance, and you may get tuition enough or 
may not.” 

©. “I assume that you have a full enrollment.” 

A. “You would probably need $25,000 if the enroll- 
ment was full.” 


©. “And for what purposes?” 


A. “To clean, paint and restore the place.” 

Q. “Have you examined the Marlborough School?” 

ee eS, 

Q. “How much would it cost to make summer renova- 
tions ?”’ 


A. “Probably eight or ten thousand dollars just to 
paint and clean and not to restore or get new furniture.” 

©. “And that is the usual summer cleaning?” 

A. “Tt would be with me and I think their plant is 
equivalent to mine.” 

QO. “Their buildings are the same as yours?” 

Mr. Kumler: “I think, if your Honor please, the record 
is contrary to that. The record shows that there are two 
buildings at the plaintiff's school and some 20 buildings 
at the school of the witness. I wouldn’t want a question 
to be based on (T. 76-77) |74]| that assumption.” 

Mr. Bryant: “Your Honor, there seems to be quite a 


discrepancy between the two schools.” 
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The Witness: “They have two large buildings and 
they {we} have several small ones. There isn’t a great 
deal of difference in the enrollment. They are a little 
larger than we are.” 

Q. “In facilities as well?” 

A. “Possibly so. They are centered in a city block 
while we are scattered over a hillside.” 

©. “Besides painting, what else would you have to 
spend money for?” 

A. “Repairing, plumbing, school desks, chairs, rugs, 
and light fixtures.” 

©. “How much do those things run you per year per 
item?” 

A. “T don’t know per item but we spend approximately 
$10,000 a year in repairing our place.” 

©. “fist over your tullyear?”’ 

A. “Yes; and most of that is done in the summer.” 

QO. “That would be generally prior, then, to August 
Sist Of eaiehigieaie: 

A. “Yes; part of it and part of it afterwards. We 
always try to get it before August 3lst but they are 
still doing it now and the workmen promised to be through 
with it by September Ist.” (T. 78.) 

“T have read Stipulations I and 2. J hawe mot qead 
the lease attached to Stipulation No. 3. I didn’t consider 
that as part of my answers to questions asked.” (T. 
78-79. ) 

‘In answering the questions [hypothetical] I knew 
that the date on which the corporation was to commence 
operation of the school year was about two years later. 


Umted States of America 133 


(Narrative Testimony of Thompson Webb) 

“T don’t know how much to allocate to earthquake in- 
surance. I have never taken any. 

“As an operator of a school I would carry a reserve in 
my surplus for the purpose of a reserve against fire 
losses not covered by insurance. I haven’t carried any 
until recently, but it was reckless financing. 

“Some schools by keeping to a budget can pay back 
loans but most of them have gone broke. I have kept 
within my budget. [75] 

“All I know of the financial operations of the Marl- 
borough School is what I have seen in the stipulations. 

“T have known the Overton family over 15 or 20 years 
in the school business. (T. 80.) 

“Except for my answer to the hypothetical question a 
school doesn’t borrow money if it can get it some other 
way. ‘That is true of most businesses.” 

The Court: “In view of that last answer, may I ask 
you, Mr. Webb, do you think or at least have you an 
opinion as to whether or not there is any greater risk 
on the part of a private school than an ordinary com- 
mercial enterprise in undertaking to finance their loans?” 

The Witness: “Well, I think it is because the record 
shows that the greatest casualties in any type of busi- 
ness in the world are in private schools. That is why 


your loan companies don’t want to lend them any money.”’ 
The Court: “I have no further questions.” 
Mr. Kumler: “That is all, Mr. Webb.” [76] 


> * *K *K *K * 7K *K 
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a witness for plaintiff, being duly sworn, testified as 
follows: 


Direct Examination—Hugh L. Mann 


‘My profession is real estate broker and real estate 
investments. J have been engaged in the real estate busi- 
ness since 1916ysince 1921 in Los Angeles. I speciahizegin 
income property; some homes. From 1923 to 19278 
was sales manager for the W. M. Garland Company. 
Since then I have had my own business. (T. 82.) 

“l have had experience with special purpose properties 
such as country clubs and private schools; specialty build- 
ings would include theatre buildings. 

‘In 1937 I made a deal on the Brentwood Country Club 
and sold their entire holdings. Shortly after the sale I 
had charge of the property with the idea of making two 
private schools there, one out of the old club house, which 
at that time was under lease as a private school, and one 
out of the new club house. I went to a great deal of 
effort trying to sell those two improved properties out as 
private sehoolsy™(T."S3") 

“T didn’t have any success trying to sell the property 
for school purposes. Eventually we tore the old club build- 
ing down and sold off the lease. 

“Generally speaking there is no ready market for the 
specialty properties to which I have referred. It is 
almost impossible to sell school properties. The reason 
it that it is a very hazardous business. In advertising: 
extensively I had a few answers to the ads. Those people 
who answered I interviewed. They were invariably 
someone with school experience but no money. (T. 84.) 

“T tried to sell the Collegiate School for Girls, down at 
Glendora, for the Citizens National Bank after they fore- 
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closed on it. I did not succeed. I couldn’t find anyone 
with any money to handle the deal. 

“In my experience as a real estate broker, I know that 
the Harvard School which was foreclosed by the Pacific 
Mutual Life Insurance Company, has been on the market 
for many, many years. 


“As an underestimate I would say I have sold 300 or 
400 pieces of property in Los Angeles since 1921. (T. 
Bo.) [77] 

“T have personally examined the land and buildings at 
Marlborough School at the corner of Third and Ross- 
more. (T. 85.) I have an opinion as to the fair market 
value of the land and buildings of the Marlborough School 
as of August 31, 1939, in the light of then existing con- 
ditions. In advance of giving an opinion may I explain 
that due to the restrictions I have got a determining factor 
there. The land is actually the principal value. The 
total fair market value of the land and buildings is 
So7o0o. (1. 86.) 

‘“T am familiar with the deed restrictions. They expire 
in 1950. I took that into account in reaching my valua- 
tion. 

“T would say that as of August 31, 1940 the situation 
had not changed materially with respect to the fair market 
value of the same property. 


Cross-Examination—Hugh L. Mann 


“T found a value of $67,865 for 1939, and the same 
figure for 1940. I didn’t assume a purchaser ready, will- 
ine (T. 87) and able to buy; it would be a question of 
trying to find one. I used sales of property more in 
character as a basis for these valuations. I told you 
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that I had not sold any schools. I simply made the efforts 
and lots of them. I heard the gentleman on the stand 
here state that Harvard or the Pacific Mutual, rather had 
finally sold their plot of ground which I know has been 
on the market for about 10 years or more. 


“The entire area adjacent to Marlborough School 1s 
R-1 zone. The particular plot that Marlborough is on, I 
understand it, dalls in a special zone. There is@keieZ 
and -3, but I don’t think anything fits there except R-l1. 
(T. 333) 

“T didn’t investigate with the Planning Commission to 
determine the zone, or whether there had been any vari- 
ances or exceptions. I just know that the deed restric- 
tions expire in 1950. I did not investigate that with the 
Planning Commission. I live so near the school, and 
have for 20 vears, that I happen to know from common 
knowledge the situation that exists there. J know about 
a zoning ordinance that permits the school at that particu- 
lar plot. Of course the buildings are 30 years old and I 
have had some experience myself that at any time you 
‘start to rehabilitate an old building where a_ building 
ordinance is passed they prohibit the rebuilding of them 
unless they are fireproof. It would be either very expen- 
sive or impossible. (T. 89.) [78] 

QO. “Did you check any of the variances granted in 
relation to construction during the years 1927 and 1931? 

A. “No: I haven't. 


QO. “Do you know whether any were granted? 
A. “Only through hearsay. 

©. “You made no investigation as to that? 

A. “No. 
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Q. “You made no investigation then, I judge, as to 
what the factors involving that school are except for 
common knowledge in the vicinity? 

awe | (eS: 

Q. “And your opinion is based upon those figures? 

A. “And the surrounding values providing the prop- 
erty had to be sold back into residential properties. 

©. “And your estimate is based upon the fact that 
the school property would have to be sold back to R-I use? 

A. “Do you mean rezoned? 

©. ‘No; not rezoned but re-used under the provision 
of R-1 zones. 

A. “If it should be continued or—do you mean past 
1950 as a school? 

©. “Have you examined the deed provisions that ex- 
pire in 1950? 

foe i havent read it: mo. 

©. “Have you examined the ordinances in relation to 
the particular plot? 

Eee No, 

©. ‘You don’t know, then, what restrictions there are 
against or favoring the particular property? 

A. “As I understand, the original deed restrictions 
from Mr. G. Allen Hancock permitted use of the private 
school there until 1950, at which time it will no doubt 
all come up and nobody knows then what is going to 
happen. 

MQ. “Then, it is your opinion that the school will no 
longer be able to operate in 1950? 


A. “They possibly might. 
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©. “They would have to get permission from the 
Zoning Commission ? 

A. “Yes; plus the Building Department, which possibly 
would call for the rebuilding of the buildings there to 
make them fireproof. 

©. “Are you familiar with the laws and regulations 
regarding zoning ordinances? 

A. “Zone ordinances ? 

©. “Yes, 

A. “Semewnar. 

©. “Are you familiar with the laws regarding non- 
conforming uses? (T. 90-91.) [79] 

A. “TI have had some falls on non-conformed build- 
ings and, when you start to spend some money on them, 
you get into a lot of grief. 

©. “Have you made any investigation or do you know 
anything about the law regarding the use of non-conform- 
ing building's ? 

A. “Any time that you start remodeling one of them 
past a certain per cent of its original cost or duplication 
cost, you have to go back to the existing laws at the 
pResent time: 

©. “Is there any possibility of gaining a variance or 
Ciamee here? 

A. “T imagine that would fall within the discretion of 
Mr. Suess. 

Q. “And who is Mr. Suess? 

A. “He is the man that runs the Planning Commis- 
sion. 

©, “ts he the zoning cofinitssioner or tie City nor 
Los Angeles? 

A. leas everything. 
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The Witness: “I believe he runs the Planning Com- 
mission, better known as a dictator. 


The Court: “For the purpose of the record, will you 
tell us whether or not he is on the payroll of the city 
and, if so, in what capacity? 

The Witness: “Yes, he is the head of the Planning 
Commission. 

The Court: “In other words, he is Chairman of the 
Planning Commission of Los Angeles? 

The Witness: “I suppose that would be his title. 

©. By Mr. Bryant: “Do you know in what zone 
private schools, except trade, music or physical culture 


schools. may exist in the city of Los Angeles? 
A. “R-2 and -3, I believe. 


QO. “Did you use all of these factors in coming to an 
opinion as to the fair market value of the premises? 

wee 1 did: 

Q. “Did you consider the length of time in which the 
present property could be used? 

Ag I ainck 

©. “How much longer, dating from August 31, 1940, 
do you feel that the (T. 91-93) [80] school could be used 
in its present location? 

A. “As long as there are buildings existing, I figured 
it would run until 1950. 

©. “And the reason they couldn’t be used beyond 
1950 was the deed restriction? 

oo Whe deed rectmction or else the®revanipime of tic 
buildings to meet existing fire ordinances or building 
ordinances. 
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Q. “In other words, you feel, basing your opinion as 
to the value of the property, that it would be necessary 
to revamp or reconstruct the buildings? 

A. “JT know that the Building Department, any time 
that you start trying to remodel an obsolete building, 
especially where you are housing people, which will hold 
true in theatre or church or any place where there is a 
volume of people collected under one roof, want you to 
come back and erect fireproof, non-hazardous buildings. 

©. “Did you consider those factors in coming to your 
opinion ? 

Aw aalital: 

QO. “In the value that you have placed wpon@tlte 
premises ? 

A. ~ Wies. 

©. “If I told you that there were no deed restrictions 
compelling the abandonment of the school in 1950, would 
your opinion as to the value of the school be changed? 

A. “T know a permit will have to be had from the 
Planning Commission. | 

QO. “Answer my question, please. Mr. Reporter, will 
you read the question, please? 

(Question read by reporter.) 

A. “TI don’t think that exists, that condition. 

The Court: ‘‘Let’s see if we understand your testi- 
mony. Assume that the present buildings did not have to 
be removed because of any deed restriction in 1950, would 
your answer as to valuation be the same as you have 
already given? 

The Witness: ‘“‘Yes; it would, because those buildings 
are 30 vears old now and, in 1950, they will be 40 years 
old, and they are certainly likely to be put in the class 
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of a firetrap because they are just frame except the 


auditorium (T. 93-94), [81] of course. 

The Court: “When you speak of the buildings being 
40 years old, you are referring to the structures built 
in 1916¢ 

The Witness: “Yes. 

The Court: “And not to the auditorium? 

The Witness: “No. 

The Court: “Which was built some 18 years ago? 


The Witness: “Yes. Of course, it is a much better 
building. The original building was quite an old building. 

QO. By Mr. Bryant: “Assuming, Mr. Mann, that the 
school location and buildings now used have a less or a 
more restricted use, would that change your estimate as 
to the value of those buildings? 

Ee lore restricted: 

©. “Yes; that is to say, assuming that the school at 
present is located in an R-3 residential zone, that is, the 
zone law applicable to buildings; assuming that it could 
be used for an equivalent use or a less restricted use, such 
as an apartment house or boarding house, with not more 
than 12 rooms for rent, a boarding school, a bungalow 
court, a church, except temporary revival, a college, a 
convent, a dormitory, a multiple dwelling, an educational 
institution, public or quasi-public, a fraternity house, a 
public library, a lodging house, a museum, a non-philan- 
thropic nursery school, a parish house, a rooming house 
with not more than 12 rooms, a 4-family flat, a triplex, 
a double dwelling house, a duplex dwelling house, or for 
a park, would your opinion as to the value be changed 
if it were usable for those things? 

A. “If any one of these types could be built on it? 
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Oe ites, 

A. “Tt certainly would. It would materially affect the 
value of the property. 

QM. “And, if the present buildings or the ground could 
be used for those purposes, if the ground or the present 
buildings could be used for any of those purposes, would 
your opinion as to the value of the buildings be changed? 
(T. 94-95.) [82] 

Ags anes: 

©. “Under those circumstances, suppose that it was 
usable as a boarding school or a boarding house, what 
would be your opinion as to the value? 

A. “You couldn’t get a firm to open it up as a room- 
ing house, if that were possible, for the reasons I have 
enumerated heretofore. 

©. ‘Supposing you could? Supposing you are wrong? 

A. “Well, I know it can’t be done, “lf I may Sra 
down on Arden and Lucerne the restrictions expired 
Many years ago, and some groups here in town purchased 
that property with the idea of erecting apartments and 
it was thrown back to R-1 and there it 1s today. And 
they paid fancy prices for property that is frozen for 
a long time to come. There are too many millions of 
dollars of fine homes in all directions for that to happen 
Wit there. 

Q. “You live rightithere, do you wor 

A. “I do and I happen to know what the existing 
conditions are. 

©. ‘Where do you live? 

A. “T live at Fourth and Irving Boulevard. 

©. “How far is that from this property? 

A. “About six blocks and a half. 
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Q. “And, if I told you now that it could be used, the 
Marlborough School, as it is now constituted, that it 
could be used for a church— 

Mr. Kumler: “Do you mean legally, Mr. Bryant? 

ire isryant: ~ Lecally. 

The Witness: “TI wouldn’t believe it. 


The Court: “You are not being asked as to what may 
legally be done with the subject property. You have 
already told us on direct examination your opinion as 
to the market value of the subject property as of certain 
dates and in arriving at that opinion you have assumed 
certain facts and conditions to exist. Now, on cross- 
exainination, you are being asked to assume, not to tell 
us what the legal status of the property is, but to assume 
certain other facts, and I think you should direct your 
answers to the questions thus presented. 

The Witness: “Maybe I don’t quite understand. 

mies Court: Sitppose you reframe your questiom 
(T. 95-98.) [83] 

QO. By Mr. Bryant: “You have sold other types of 
buildings besides school buildings, have you not? 

we Ole ves. 

©. “And attempted to sell them? 

ee eS. 

Q. “Now, directing your attention to the dates of 
August 31, 1940, and August 31, 1939, would your 
answers as to value as to that location be substantially 
the same as to each year? 

DB NEES 

QO. “Now, assuming that the Marlborough School as 
it 1s now constituted could be employed for other purposes 
besides a school, for the purposes which I have named, 
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under the law, would your opinion as to the value of the 
premises be changed? 

Ay “Sire. Weardethat a wile ago: 

©. “Under those conditions, what would you value 
the premises for if it were usable as an apartment house? 

A. “Tf you are building apartment houses, residential 
income— 

©. “No; pardon me; not apartment houses. 

A. “On anything that will produce income, it would 
be worth a great deal more money than in an R-1 zone, 
R-1, -2 or -3. 

QO. “Are you familiar with the types of buildings that 
are Classified within an R-3 zone? 

A. “This list that you just enumerated comes within 
one of those zones, does it not? 

QO. “I will show you a document which is prepared 
by the City of Los Angeles. Mr. Kumler and I have both 
examined this. Assuming that the present buildings 
could be used for any purposes within the same class of 
restrictions or a less restricted use, would your opinion 
as to value be changed? 

The Court: ‘May I suggest that the question leaves 
the record somewhat incomplete? You haven’t indicated 
the nature of the document you are showing to the wit- 
ness. What is that you are showing him? 

Mr. Bryant: “It is a list of ses peérnitted tides 
various zones. My (T. 98-99) [84] opinion is that it 
has no official standing except as an indication by the 
Zoning Administrator under his regulations. It is Case 
No. 12]. enacted on November 21, 1941, or a decision 
rendered on that date, listing the uses permitted in the 
various zones so that the public may be advised in a con- 
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cise manner as to the purpose or uses allowed within the 
restricted zones according to the classifications established. 

The Court: “Does the memorandum give the types 
under each particular zone classification? 

Mr. Bryant: “Yes, your Honor. 

The Court: “And under what classification were you 
reading when you propounded the previous question as 
to the list of various types of uses? 

Mr. Bryant: “R-3, R-2 and R-1. Class A would be 
the equivalent of R-1. 

The Court: “Wiaiull you read the statement of counsel? 

(Statement read by reporter.) 

The Court: “TI don’t think I understand that answer. 
Is an R-1 the single family residential zone? 

Mr. Bryant: “The uses that are listed in this item 
may be maintained in an R-1 zone. 

The Court: “I don’t understand the use of the ex- 
pression ‘“‘Class A.” What has that to do with zone R-1? 

Mr. Bryant: “lt isnot pertinent to this issue. Hlew= 
ever, there are several Class A zones still left in the city 
of Los Angeles which have not been classified into R-1, 
and the reason I used it was the document itself has the 
“A” designation. If I may see it, perhaps I could explain 
tere you. lt says Rely or “A,” “Residential, Zomimee: 

The Court: “Whlleyourclear up for mesthe theory 
upon which the witness is asked to assume that the 
subject property may be used for a number of purposes 
other than those defined under “A-1” or “A, Residential 


oy 


Zoning,’ and those defined as exempting the ordinance 
covering the subject property ? 
Mr. Bryant: “Your Honor, any non-conforming use 


inay be continued to a less restricted use without request 
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of a certain variance or any zoning change. (T. 99- 
101.) [85] An equally restricted use, in other words, use 
within R-3, may be petitioned for from the Zoning Ad- 
ministrator, who may grant the same without hearing. 
He grants that upon a showing that the use, the non- 
conforming use, would be no more obnoxious in its 
location than the present non-conforming use. 

Mr. Kumler: “Mr. Bryant, do you mean the use of the 
present buildings there? 

Me Brean “Sees: 


Mr. Kumler: “Otherwise, we want to object to the 
question. 
Mr. Bryant: “I will have another question to ask 


concerning that, covering the buildings. 

The Court: “lietamevsee if I follow cotitigel, “Teaeun 
your pesition, that, under the zoning ordinances of the 
City of Los Angeles, as-of August, 1939, atid Ataner, 
1940, respectively, a school, musical or classical, a dancing 
and a trade school, and various other types of properties, 
could be built in what is defined as C-2, Commercial Zone, 
and the witness is asked to assume that the subject prop- 
erty, with the present buildings, might be used for any one 
of the types of improvement which are listed in the 
category of Zone C-27 

Mr, Bryant: “No iReswyoutlioner. 

The Court: “In other words, the position of govern- 
ment counsel is, in substance, then, that, as of the period 
or periods in question, the type of school such as that 
involved in the present lawsuit could be built within 
what is known as Zone R-3? 

Mr. Bryant: ‘No, your Honor. That school could be 
built—yes; that 1s right. 
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The Court: “And that, likewise, in that same zone 
other structures might be built, such as a bungalow court, 
a library, a lodging house, a rooming house with not more 
than 12 rooms for rent, and an apartment house? Does 
that mean having a four-story height limit? 

Mr. Bryant: “No, your Honor. They would have to 
use the same buildings as they have there now. 

The Court: “Will the reporter read my last statement 
to counsel, I mean beginning with what counsel’s position 
mr «6( 1, 101-102.) [86] 

(exvecotdaread by repester.) 

The Court: “Are you asking the witness to assume 
that, under the zoning ordinances of the City of Los 
Angeles. the existing improvements might lawfully be 
employed for such purposes or businesses as an apart- 
ment house, a lodging house, a church, excepting a tem- 
porary revival, a bungalow court? Would that circum- 
stance affect his opinion as to the value of the subject 
property as of August, 1939, or August, 1940? Is that 
the question? 

Mr. Bryant: “That is the question, your Honor; yes. 

Mr. Kumler: “If that is the question, your Honor, we 
must object on the ground that there is not a legal basis 
for that assumption unless you add to the question the 
fact that the approval of the director or the zoning ad- 
ministrator be obtained first. If that fact is added to it, 
then we will withdraw our objection. 

The Court: “Wiaull you assume that you have been asked 
the question that I have last stated, plus the further 
assumption that a permit can be obtained from the city 
zoning authorities to use the subject property for one or 
another of these other uses? 
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The Witness: “Does that go back to that hypothetical 
question a while back? Under the ramifications over at 
the City Hall, that is a great assumption. 

The Court: “You are gomg to be asked to leave™ime 
legal questions alone and whether or not the permit can 
be obtained is to be eliminated from your thinking, and 
you are asked to assume an entirely different set of facts. 
In other words, you are being asked a different hypotheti- 
cal question, namely, assuming that the existing buildings, 
as of August, 1939, and as of August, 1940, would be 
used, as a matter of law, for one or another of these 
other purposes, would that change your opinion as to the 
value of the subject property. 


The Witness: “It would not change the value, in my 
opinion. Now, may I explain? 
The Court: ~~" Ceisreninaly:. 


The Witness: “‘When you get into one of these—we 
call them in the real estate world—white elephants, a 
building that is built for a special purpose, and you try 
to revamp it into something for some need, then it falls 
(T. 102-104) [87] back into this non-conformity build- 
ing and you had just as well tear them down to the 
ground and start off with a new building because, by the 
tinie—wwell, IJ am saying things | shouldn’t, I guess. But 
by the time you get through over at the City Hall, you 
have to revamp your building, that is, if you get the 
permit, you have got to revamp that building. I know 
because I have done it myself and I know what the rami- 
fications are over there. You had just as well tear it 
down to the foundation. If you get your permit, that is 
what you will do. I will tell you that. 
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Q. By Mr. Bryant: “Assuming that you do not have 
to revamp the building, then what is your opinion as to 
the valuer 


The Court: “Let’s see if we understand one another. 
Does that question mean assuming that, for legal pur- 
poses, the building need not be revamped or, for practi- 
cal use, it need not be revamped? 

Mr. Bryant: “I am assuming for the use contemplated, 
to use the buildings just as they are or were. 

The Witness: “You have got one purpose then for the 
buildings as is and that is a private school. 

QO. By Mr. Bryant: “And you can think of no other 
purpose? 

A. “Without revamping? 

Q. “For a school. 

A. “You have got to revamp them and, when you do 
that, you get into trouble unless you build new buildings. 
(T. 104-105.) 

‘“T figured the value of 562 feet of unimproved ground 
on which the school was located at $39,340, on August 31, 
1939. It has a frontage on Rossmore starting 150 feet 
north of Third Street. I figured 562 feet on Rossmore. 
The basis of that figure is $70 a front foot which is 
liberal. I sold 115 feet backing up to the Country Club 
at the same time for $8,000. The corner [150 feet on 
Rossmore at the corner of Third Street], was $10,000. 
The restrictions on the other three corners run until 1970. 
Somebody has already paid more taxes out than they are 
worth today. My valuation (T. 105) [88] of the Marl- 
borough property fronting on Third Street was $10,000. 
(T. 105.) That is an R-1 zone. That is $66 per front 
foot. I figured the frontage [of the corner] on Ross- 
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more is 150 feet. The Third Street frontage is much 
worse on account of the traffic. 

“T have not recently sold any property on Third Street. 
One property was sold there last week, right east of there, 
that had been on the market three years. They sold it to 
a lady that couldn’t hear the noise. That property was a 
corner piece at Third Street and Plymouth. I think the 
northwest corner. , 

“T formed an opinion of the salvage value of the pres- 
ent buildings if the school should no longer use them. Very 
little could be expected to be had out of them, (T. 106.) 
It might cost money to get them torn down. As of 
August 31, 1939, I would say $5,000. 


(The $5,000 figure was a misprint as the witness later 
testified that the salvage value was $15,000 which with 
other values accounts for his total value of $67,865. ) 


‘My answer for 1940 would be the same. 

Q. “In determining the market value of the land and 
the school buildings as of August 31, 1939, and as of 
August 31, 1940, if those buildings were used or usable 
in their present condition for the uses set forth in Zones 
R-1 and R-2 and R-1-5, that is to say, for four-family 
flats, triplex dwelling houses, courts, or parks, or some- 
thing similar, what would you place the market value of 
that land and improvements? 

The Witness: “In other words, you want me to say 
what the value of that land would be in 1950 if all these 
things could be done? 

Q. By Mr. Bryant: “In 1940. 

A. “Well, we know it is a physical impossibility for 
it to happen before 1950, don’t we, due to the deed 
restrictions ? 
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Te Court: “Have you given that item consideration, 
Mr. Bryant? 

Mr. Bryant: “Yes, your Honor. The deed restrictions 
did not require that the school be terminated at the 
location. 

The Court: “Do the deed restrictions permit the other 
uses in 1939 and 1940? (T. 108-109.) [89] 

Mr. Bryant: “No, your Honor; I don’t believe they 
would. 

Mir. Kumler: “The stipulation, I think, shows that 
they would not permit such use at least until 1950. 

Mr. Bryant: “Single family residence except for. 
school purposes—” 

Mr. Kumler: “Except for particular school purposes,” 
but that restriction expires in 1950. But our valuation 
is as of 1939 and 1940. 

The Court: “I think it would be clearer, then, if you 
would rephrase your question so as to indicate that, on 
the one hand, up to 1950, the subject property could not 
be used for any such other purposes but that, at the 
beginning of 1950, the witness is asked to assume that 
the subject property could be used for one or another of 
those other purposes. Is that clear to your 

mo hat is clear. 

Mr. Bryant: “IT think I will rest on your Honor’s 
statement of the question, if I may. 

QO. “Then, what would be your opinion as to value? 

A. “I cannot tell you and any human being in all 
Kingdom) Come cannot tell you because Los Angeles 
erows and lots of things happen around there, and, to 
predict what anything is worth 10 years from now, is 
foolish. 
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The Court: “Perhaps you didn’t understand the ques- 
tion. You were asked to assume you were called say 
before the board of directors of the Marlborough Cor- 
poration in August of 1939 and you were shown the deed 
restrictions and you were shown the provisions of the 
zoning ordinances relating to Zones R-1—is that it? 

Me. Bryant: “I te S*amaR-2 andeRes. 


The Court: “And you were asked to appraise the 
market value of the subject property. In your opinion 
would you be able to give an opinion to the board of 
directors at that time? 


The Witness: “I would give it the same value as I did 
a while ago, based on the R-1 residential purposes, and 
that is the only thing you can do. 

QO. By Mr. Bryant: “How did you come to the value 
of $67,865? 

A. “We didn’t fieure that up there a while ao 
There are 47 feet around there on Third Street that I gave 
$3,525 to and 552 feet on Rossmore (T. 109-111) ea} 
as $39,340. And I gave $15,000 to the buildings based 
on that 10-year period. 

OC). “S15,/000" 

ie) faces) 

Mr. Bryant: “I think that is all the questions I have. 
( La ee 


Redirect Examination—Hugh L. Mann, by Mr. Kumler 


“From my examination of the buildings on the site at 
the present time they are not suitable for uses for the 
purposes which counsel |defendant’s| as been discussing 
such as a four-family flat, triplex and so on, without 
substantial alteration. 
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“In the event the present buildings are removed from 
the land or so substantially altered as to cause it to 
revert to R-1 status my opinion, originally as given would 
depend on conditions existing in 1950. I wouldn’t alter 
the value as of 1939 and 1940. (T. 111.) I didn’t 
attach any consideration to possible uses which could be 
made in the future say 10 years hence, assuming the 
zoning ordinances were different because I happen to 
know the ramifications. I didn’t give that consideration 
because I know it is impossible. (T. 112.) [91] 


x 2 2 2 * * * * 


Testimony of C. G. Brown. 
C. G. BROWN, 


a witness for the defendant testified as follows: 


Direct Examination—C. G. Brown 


“] prepared defendants Exhibits A and B. The facts 
stated therein are true to my best knowledge and belief. 
The appraisals made therein are to the best of my ability 
in the length of time I had to do it. It 1s not a finished 
appraisal in the sense that I wanted. To get down to 
physical work, if I made a regular appraisal it would 
take 10 days or two weeks time. I don’t think it will 
[would] vary in amount. (T. 117.) 


CrGsseexamimation—C. G. Brown 


©. “How much time did you take on it, Mr. Brown? 
ie leStamtedaalesiamls Monday. vamdelyavasminescomign 
here—I wanted to hear the testimony of Mr. Austin. I 
dropped everything else. I have been working on figures. 
In figuring out, this is quite a bit of calculation to be 
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done to get the areas correct, before you start on the 
question of values. What I mean is it is not a sand- 
papered parce! dolled up and down to where all the sup- 
porting evidence is there. We appraisers have a very 
definite idea as to the value of a piece of property and 
then we like to verify it because in that way we keep 
up-to-date. If we go on our own judgment too long, the 
first thing we find out is that we go off on a tangent 
somewhere. So we like to go through the motions of 
verifying our conclusions on each appraisal. (T. 118.) 

“Thad an opportimity, in a sense, to verify titese tiagmes 
in the usual manner. I checked with real estate men but 
this only confirmed my opinions as far as costs were con- 
cerned. I am working with these things all the time and 
I didn’t figure it was necessary to verify those, although I 
put in an hour talking to a builder, Harry Wright, and a 
half an hour over at the Building Department where we 
talked unit values. 


“The five types of estimates on appraisals shown in 
defendant’s Exhibit B were, you might say, 90 per cent 
verified at the time I made them because | made them 
from experience. I am familiar with the district as to 
land values, and I am familiar with building costs. I 
was just fixing a soft place to light on because when you 
answer a number of complicated, involved (T. 118-20) 
[92] questions like that in a hurry, you might slip up 
as to sume small detail. If you had more time you would 
not be in error. But I will say that roughly or essen- 
tially they are correct and they were verified from past 
experience. Then I did check with two persons, one of 
whoni is or should be very well qualified. He is with the 
Building Department. They have to calculate the cost of 
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buildings when they assess for items over there. Mr. 
Wright was a little modest. He has put up millions of 
dollars worth of buildings but when it came to Class A 
school buildings he seemed to think I knew more about 
it than he did. That is Harry Wright, of Harry Wright 
Construction Company. (T. 118-120.) 


“T checked my temporary conclusions as to the market 
value of land and buildings “as is,” in item 5 of defend- 
ant’s Exhibit B, by talking with Glover, who was formerly 
an appraiser and is now a salesman with Coldwell Banker. 
I have considerable confidence in him. I also talked 
with Mr. Detoy, firm manager of the Wilshire offices. 
I have appraised some schools, even the Hollywood 
School for Girls; also the Paige Military Academy, the 
latter on a condemnation suit and I went into that quite 
thoroughly. I checked over other schools in town to see 
what I could find out, to help me make my appraisal of 
that. That was a property of approximately the same 
value. I testified, I think, it was worth $35,000 and I don’t 
think the following six appraisers varied in any material 
amount from that. That was on San Vicente Boulevard. 
I assumed its continued use as a school or the highest 
and best use, which ever you can use it for. That factor 
must be in the market value. 


“T found no records of sales of school property, but 
did find some negotiations. I didn’t have time to get 
the records. I make appraisals where I go look up a bunch 
of deeds showing the grantor and grantee and when it 
was recorded and either myself or I have a man do what 
we call field work. We find out if it was a sale in the 
open market and why he wanted to sell and why he 
wanted to buy and use one sheet of paper for each sale 
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and make a record of that. This I didn’t have time to do 
at all. There have been some school sales here. I believe 
the Harvard Military Academy moved. The Govern- 
ment took it over on a lease. Harvard is in the same fix 
as the others. (T. 121.) Perhaps they want tomgeaed 
little further west and need more ground, dl digi 
examine the Harvard sale with respect to this situation 
but I did when I appraised the Paige (T. 122) [Gai 
Military Academy. The appraisal of Paige was based 
primarily on going concern value with land and de- 
preciated value of the buildings. We did give a great 
deal of weight to the cost of reproduction. (T. 122.) 


“In arriving at my appraisal here |Defendant’s Ex- 
hibit B] I didn’t use the same plan as in the Paige 
appraisal. I knew the cost of reproduction less deprecia- 
tion. And will say this, that, to find out the market 
value of that property if the present owner were to 
give it up and place it on the market—and I assume 
without any restriction against it being used for school 
purposes—it would be worth practically nothing. It 
might not be used for school purposes, but that is just 
a sort of percolated distillation of my judgment on the 
thing. The number of purchasers for school purposes is 
limited. but there is a fine property there. It was de- 
signed by an architect that knew his business and the 
whole thing is a beautiful place for a school to come in 
if they can get it at a price. I put om these a pimeeear 
cost less reproduction, less depreciation. There is only one 
Los Angeles and it is bound to grow (T. 121-122) and 
a school catering to a class of people like this, they would 
be glad to get that at a price and this price here is less 
than half the cost of reproduction, less depreciation and I 
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think that would be getting a bargain if they wanted a 
school. Glover told me he had one school looking for 
a location at this time. He said they were looking for 
a plant at $175,000 and another at $200,000. I do 
not know what ones they were looking at and did not 
ask because I thought he might want to keep that to 
himself. A religious organization, and I believe that 
might fit in with a school, can use things like that for 
training students. Take the Rindge Castle out here. 
The average appraiser would call it an example of a 
house in the desert. ‘There was a castle out there on a 
hillside with nothing else around it. But a Catholic 
organization bought it for a retreat and they can use it 
very nicely. As I say, there is only one Los Angeles and 
it is bound to grow. I try to keep up-to-date and figure 
out trends, but every once in a while I see something in 
the paper where somebody has done something that has 
slipped by me that I hadn’t foreseen at all. I wouldn’t 
be a bit surprised, if that school were put on the market 
and a good salesman like Glover went to work on it 
he probably could (T. 122-124) [94] turn up three or four 
schools. Whether or not they would have the money or 
it would suit them I couldn’t say, but I know if I owned 
it, I would not think for a minute, if I didn’t move it, of 
scrapping it. In fact, it is a possibility they might use two 
plants within the present one. But I am not an authority 
on the school business in that way. (T. 122-124.) 

©. “I think it is just as you have stated, a possi- 
bility rather remote. Let’s leave that out of considera- 
tion for the moment. You stated a minute ago that your 
market value was determined, at least in part, by recon- 
struction, less depreciation, did you? 
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A. “I said I knew what the reproduction cost de- 
preciated was at the time I made an estimate of the 
market value. Yes; I considered it. 

©. ‘‘When you consider reconstruction cost, is that 
construction under the building codes or in the form the 
main building now exists? 


A. “The way it existed in 1939 and 1940. 


M. “Are you aware that the deed restrictions on that 
property run until 1950? 

A. “Yes and no. Mt ts hearsay with me bit Tide 
stand that there are other restrictions in there until 1970. 
I know it in this way, that the deed restrictions are such 
as to stop much speculation. If people buy a lot in 
there, they buy it because they want to build a house. 
That isn’t property down on Wilshire Boulevard, where 
some of the same restrictions are in force. They will buy 
it down there without knowing why they want it and 
thev will buy it for the purpose of— 

Q. ‘To save time, let us confine ourselves to this 
locality. I think you stated you were familiar with the 
fact that the adjacent properties were subject to “eed 
restrictions until 1970. Are you familiar with that fact? 


A. “That is my understanding; yes, I have at different 
times gone into those deed restrictions thoroughly but I 
didn't take time to verify them on this. I just assumed 
that that was it because it 1s general hearsay out there, 
I believe, that some of them are 1950 and some of them 
1970. But the important thing for my purpose is the 
deed restrictions were in effect to the extent that nobody 
is going to buy it as a speculation or for any other use 


than residential. (T. 124-125.) [95] 
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O. “In other words, your valuation is arrived at 
on the assumption that those restrictions are in effect 
and will continue in effect until 1950 and 1970, respec- 
tively? 

A. “That is true, except that I very much am aware 
of the fact that they had zone variance, or whatever it is, 
there that allowed them to erect these school buildings; 
and, in case the buildings were up before it was zoned, 
I figured the buildings could stay there as long as they 
were so used. That was the situation that arose as far 
as the zoning restrictions are concerned with respect to 
the auditorium building at the time it was erected. I 
mean— 


QO. “Now, Mr. Brown, what uses, in arriving at your 
figures of fair market value here in 1939 and 1940, if 
any, other than R-1 uses or use as a school building. 
did you assume this property had? 

A. “TI assumed it had use only for school purposes 
or it would have to be something so nearly similar and 
like school purposes. It would have to be a quasi-school. 
You couldn’t use it for a sanitarium or a hospital or 
those people would get up in arms there. 


QO. “What particular uses did you consider within 
the category of similar uses? 

A. “None such occurred to me. I figured it only as 
to a school. If I were trying to sell it, I would try to 
sell it only to somebody who could use it for school 
purposes. 


©. Do you happen to know whether or not the prop- 
erty on which the Harvard School at 16th and Western, 
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or Venice and Western, is situated, 1s zoned for com- 
mercial uses there? 

A. “No; but I would be willing to wager a hundred 
to one that it is at least part on Western Avenue and 
Venice, too. I have a zoning book and, when I want to 
know the zone, I simply refer to that and don’t try to 
carry them in my head. 

The Court: “May I ask counsel in propounding the 
last question were you undertaking to call the witness’ 
attention to the fact that the so-called Harvard School, 
at Western and Venice, eventually was sold at a time 
when the property was zoned for commercial use? (T. 
125-127.) [96j 

Mr. Kumler: “That is what I was asking the ques- 
Hon tor. 

The Court: “Did you have that factor in mind when 
you were undertaking to appraise the subject property? 

The Witness: “I think I should say yes. But I paid 
very little attention, your Honor, to the Harvard School. 
I just knew that was sold; that the character of the 
neighborhood had changed and it wasn’t used for school 
purposes any more. And you might say I bore down 
a little bit in my mind in putting this price on there. 

The Court: “Are counsel able tovagnee ompthemerze 
of the Harvard School site at Western and Yentee 
Boulevard? 

Mr. Bryant: “I am not familiar with the Harvard 
School, your Honor. I made no investigation with respect 
io it. It is an entirely different type of school, "iiiicwa 
different type of neighborhood and a different age and 
different size of ground, I presume. Someone testified it 
was 700 by 700 if I remember the testimony correctly, 
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but I don’t see that that is really material except in 
testing the amount of consideration this witness has 
given to that. He states that he has given it only slight 
consideration. And, inasmuch as that sale must have 
taken effect quite a few years after the taxable years in 
question, concerning which the witness has testified, I 
don’t see that it 1s material. 

The Witness: “Off the record, I will correct one 
dimension. While I don’t know the exact dimensions, 
I know it is not 700 by 700. It might be six or seven 
hundred on Western and it goes one block the other way. 

Mr. Bryant: “As I state, I am not familiar with the 
size excepting the testimony here. 

The Court: “Let me add this observation. The 
thought that prompted my interruption was that yester- 
day Mr. Morgan Adams, and I am not sure but what 
also the witness Mr. Mann, called attention to the so- 
called Harvard School site and the difficulty in disposing 
of it; that eventually, after it had been foreclosed by the 
Pacific Mutual Life Insurance Company, the property 
was sold at quite a substantial loss at a time when the 
property was rezoned for commercial use. Assuming 
those facts to be true, I think the Harvard School site 
(T. 127-128) [97] the witness said was sold for $150- 
OOO but here, on Exhibit B, I believe the witness has 
appraised the site of the subject property at $60,000. 
Taking into consideration the restrictions that still exist, 
I am interested in this phase of the cross-examination. 
It doesn’t at least sound convincing to me how the witness 
arrived at this figure of $60,250. 

Mie Bryant (i seounsel and 1 aay citer “into 
stipulation here for the purpose of the record, it may be 


162 Marlborough Corporation vs. 


(Narrative Testimony of C. G. Brown) 


of interest to your Honor. The 1939-40 assessed value 
of the real estate is $35,610 and the improvements $33,- 
220. I am reading from the tax bill, 1939, to the Marl- 
borough School. There is an additional piece of property, 
unimproved, valued at $1,700. The two combined would 
be assessed valuation according to the County Tax Col- 
lector’s records. Will you stipulate to that? 

Mr. Kumler: “TI will stipulate the tax bills show that. 


The Court: “Of course, in eminent domain proceed- 
ings, we are quite aware of the fact that assessment 
valuations may not be relied upon either as a matter of 
law or shall we say common sense, and experience indi- 
cates how unwise it would be to do so. 


Mr. Bryant: “We merely present it for whatever 
weight it may carry as to the value of the property. The 
usual assessment practice 1s to assess on a 10-year basis 
and the general average market value or the percentage 
of the market value, I should say, judged on a 10-year 
basis. The policy of the assessor’s office is to arrive at 
as approximately a correct assessment as they can of the 
assessed valuation. In the event they are too high, it 
has been quite common practice for taxpayers to appear 
before the County Board of Supervisors, sitting as a 
board of equalization, for the purpose of reduction of 
such taxes, and the prices arrived at through the years 
should come to some figure which is fairly close to the 
market value of the property. 

Mr. Kumler: “T think your Honor might also notice 
that the assessed values put on certain types of properties, 
especially properties like expensive homes and residences, 
almost invariably exceed what they are sold for when 
they are put on the market, which is a notorious fact. 
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I am content to leave the matter of whatever weight that 
tax appraisal shows with the court. (T. 128-130.) [98] 

The Court: “I am just wondering whether, in 1939, 
this land could be sold for that price, the land exclusive 
of any buildings, had the buildings been removed. 

Mr. Bryant: One would have to judge the number of 
lots that could be carved out of the property and then 
take the market value of each of those lots for residence 
purposes, and I think at that point you would arrive at a 
fairly accurate market value as to the whole property. 

The Court: “Let’s see; the frontage is how much on 
aitied Street ? 

Pi bryant: “200 feet. Isn’t it? 

Mr. Overton: “250 feet part way back. 

The Witness: ‘247. 


The Court: “If the owner tndertook to carve out 
lots, in 1939, for residential purposes, it would seem to 
me that he would attempt to avoid having a frontage on 
Third Street and the chances are that he might take a 
chance, for example, or the risk of carving out one 
lot facing Third Street and all the other lots fronting 
on Rossmore, which would mean perhaps the lots would 
have a depth of about 190 feet. In that neighborhood. 
that wouldn’t be unreasonable. 

QO. By Mr. Kumler:“What did you say the frontage 
was on Rossmore? 712? 

Pee |haticssconpect., Uhey are 200 jet deep on) Ross 
imone. 

The Court: “TI think you will find that the lots on 
Rossmore have considerable frontage. I am not sure 
whether they are 100 feet on the average or not. But 
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wouldn't you say, Mr. Brown, that, in 1939, if one were 
seeking to carve up this tract for residential purposes, 
the best chance of getting the most money out of the 
property would be to carve it out in some such fashion? 
Is that about right? 

The Witness; “If you were unable to sell it as a 
school. If you do that, the salvage value of the buildings 
is very small, five or ten thousand dollars. And then I 
would give it considerable study. I think you probably 
would end up by offering sites there 75 to 100 feet. You 
would have to put it on an R-1 basis, single family 
residences. 

The Court: “And wouldn't your Rossmore frontage 
be more advantageous (T. 130-131) [99] than Third 
Street? 

The Witness: “The name is much better, if you could 
find a customer who wanted an extra-sized lot and would 
be glad to have that extra frontage on Third Street and 
pay for it and join it to his Rossmore frontage, where 
he might want a tennis court or swimming pool. It 1s 
useful as a back yard provided he will stand for the 
Homie on, lintrd Street. 

©. By Mr. Kumler: “There was something said about 
the other three corners being vacant. 

A. “I am quite well aware of it and have been for 
several years. 

The Court: “In 1939, the properties in that area had 
shown no real estate activity shall we say ever since 
about the end of the 20’s? 

The Witness: “That would be true essentially, your 
Honor, as to vacant property. There was very little build- 
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ing on it. That would be essentially true. There was very 
little building there. But, as one factor to be considered 
there, there are very few vacant lots in Windsor Square 
and a lot of people want to locate there. I know one 
banker that lived much farther out and he moved down 
in that part of town to get closer downtown. The prin- 
cipal reason that these three corners are vacant is that 
they were held originally probably at too high a price 
and then the traffic came along and kind of dulled it for 
residential purposes. Personally, unless you want to take 
a long gamble on the future, I don’t think that corner 
there has any value over the inside property. 


The Court: “Up to 1939, would you say that, among 
the buyers who would be interested in building the type 
of home such as has been built on Rossmore, by far the 
greater percentage of those buyers at that time were 
looking for homesites much farther west? 

The Witness: “I believe that is true. However, may 
I qualify my answer by saying that building was pretty 
much out during the period from 1930 to 1940? They 
would buy out west with the idea of building when they 
got around to it and were hard up and hoping they would 
get the money to build a nice home. They liked the 
sound of “Beverly Hills’ or “Bel Air” or something like 
that. 

“In fact, in real estate parlance, it is probably correct 
to say that the same lot is worth 25 or 40 or 50 per cent 
more if it is in Beverly Hills than (T. 131-133) [100] if 
it is in West Los Angeles. It is the name of Beverly 
Hills. The buyers that would have bought in there ordi- 
narily don’t like those corners on account of the traffic 
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and that is the reason they stayed vacant. But you will 
find very few inside lots in that district that are vacant. 
The Court: “Of course, you are talking about the 
improvements that took place prior to 1930, aren’t you, 
that is, the homes to which you are referring in that 
neighborhood were built prior to 1930, were they not? 
The Witness: ‘Most of them were built before 1930. 
The Court: ‘Wouldn’t you state 95 per cent of them 
were? 
The Witness: “Somewhere around there. 


The Court: ‘Was there any appreciable building of 
homes of that kind after 1940? 


The Witness: “I am trying to think of some that 
went up in there. There were not very many. Not many 
began to show up and, also, material began to disappear. 
Why I attach $80 a foot to that inside property is because 
homes in there will sell and I reason from that that a 
vacant lot across from the Country Club must have some 
appeal to a possible buyer. Getting down to today, it 
wouldn’t now at all because building costs are out of 
reason but in 1939 and 1940 the people were hard-pressed 
for ready cash. However, the supply of vacant lots in 
that district is so very limited. You can drive a long 
ways before you can find an inside lot that is vacant. 
There ought to be some purchaser for that. And the real 
estate men out there—in fact a couple of them have told 
me $100 a foot was their price. I feel I was justified in 
discounting that a little bit, from previous experience and 
other reasons, and to put it in at $80 a foot. But a lot 
200 feet deep and nice buildings on there becomes very 
high-toned in that neighborhood in the way of buildings. 
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The buildings are much larger on June Street and the 
properties have a very elegant appearance. Rossmore has 
nice houses. I have driven people up Rossmore and 
remarked about the well-kept condition of the houses. 
There must be a class of people in there a prospective 
buyer would like for neighbors, and I believe $80 a foot 
would move them. 

Q. By Mr. Kumler: “Do you know that the second 
lot north of the (T. 133-135) [101] school, the 100-foot 
lot, is vacant at the present time? Did you notice that 
fact when you examined the property? 

A. “No; I didn’t. I believe there are scattered vacant 
lots in there and there are some on Rossmore but the 
exact location of them I haven’t in mind at this time. 

The Court: “Is this a valuation as of today or as of 
August, 1939, which you have given? 

The Witness: “1939 and 1940. I have put on a very 
small increase in building costs there for 1940, 4 per cent 
in some cases and in some cases less. 

The Court: “In that study, did you find there were 
any real estate sales in that vicinity in 1939 and 1940? 

The Witness: “I didn’t search for sales for the rea- 
son I did not have time. There have been sales from 
time to time in that district. 

The Court: “How far back? 

The Witness: “All along an occasional sale. Espe- 
cially the houses are moving all the time. 

The Court: ‘I am not talking about 1944 and 1945. 
Would you say that there was any appreciable number of 
sales in that vicinity in 1939 and 1940? 

The Witness: “Of vacant lots? 

“ihe Coush; “Ot vacant lots. 
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The Witness: ‘Very few. There are very few vacant 
lots there and the market was very slow from 1939 up 
until this war money, and that hasn’t made a great deal 
of difference. But there have been a few sales of vacant 
property. 

©. By Mr. Kumler: “Did you hear Mr. Mann’s 
testimony yesterday that he sold a lot abutting on the 
Country Club grounds there, which I think was a hun- 
dred feet frontage, for a price of around $9,000, abutting 
directly on the Country Club grounds? 

A. “I heard him say that but I was busy making 
some calculations and trying to keep out of sight of the 
court, and I didn’t catch it all. There is your $90 a foot. 
(T.135-h36. ) [102] 

Q. “Would that be considered choice property next 
to the Country Club there, say on Hudson? 

A. “Hudson and Third? If you will describe it to 
me, I might make an estimate. 

QO. “Well, Hudson runs part way along the Country 
@lub and there ts another ‘Street th there “that [dens 
recall the name of. 

A. “Do you mean across the street from the Country 
Club? 

QO. “Speaking of that general area in that vicinity, 
is that considered choice real estate? 

A. “Very good. The values pick up as you go west 
from Rossmore for a block or two. And a country club 
across the street never hurts a residential property. 

Q. ‘TI am wondering, being a layman at this sort of 
thing, whether that would represent a ceiling for that 
area it thak were the tact? 
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A. “Well, values don’t run according to mathematical 
exactness, 1f that is good English or good construction. 
Sometimes somebody wants to sell a lot in a hurry and 
he will put a low price on it. And sometimes somebody 
else will want a lot right bad and somebody has it listed 
at a high price and he will buy it anyway. You will find 
sales vary in price and you cannot do a messenger boy’s 
work and take a bunch of sales and average them. You 
have to know the circumstances connected with each sale 
and should know the market. The real estate dealers, and 
fiewonekers, iin @eneral, if they are competent, can “put 
their finger on the selling price of land pretty closely. 
(T. 136-137.) 

“In considering the possibility of selling the school I 
considered its use as a boys’ school. I don’t know whether 
it is limited to girls’ use or not. I figured just a school? 
(T. 137.) If it were true that a boys’ school would re- 
quire a substantial amount more property for additional 
outdoor facilities, than the land was capable of handling 
and that there would be additional noise connected with 
a boys’ school that would affect my value very little. 
Paige Military Academy is cramped for room and that 
is a boarding school. They have considerable room there; 
a big tennis court 175 by 125, paved, and a smaller tennis 
court and I believe a third one. While there is (T. 138) 
[103] hardly room to play baseball, you could get a lot 
of exercise there. And they have a gym too. If we 
assume that additional space were needed to properly run 
a boys’ school it would affect my value a small amount. 
Ele. ) 

A. “A small amount; yes. 

Mr. Kumler: “I think that is all, your Honor. 
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The Curt: “I notice that in this Exhibit B is a refer- 
ence to a gymnasium which was given a reconstruction 
value of $20,000. It is not clear to me whether or not 
that building was included in the valuation given to us 
by Mr. Austin or not. Can counsel refresh my recollec- 
tion on that? 

Mr. Kumler: “Yes, your Honor,: that would be. The 
symnasium was a part of the main school building, as 
you will notice when you view the premises, and that 
was included in his consideration. 

The Court: “In other words, the main building that 
is referred to in Question 1 included this gymnasium 
insofar as Mr. Austin’s testimony was concerned? 

Mr. Kumler: “That is right. 

The Court: “It is this segregation that has confused 
me. 

Mr. Kumler: “The segregation here, I think, is per- 
haps on a different basis, on a different physical basis, 
in viewing this property. Mr. Austin had in mind the 
plans which he prepared when he erected the main build- 
ing, which includes, as I understand, the gymnasium. Is 
that correct? 

Mr. Overton: “Yes, sir. 

Mr. Kumler: “His figures on the replacement cost 
comparable to what is included here in No. 1 would 
include the gymnasium. 

The Court: “That would mean that Mr. wets 


conclusion represented a lesser estimate than Mr. Brown. 
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Mr. Bryant: “I don’t think there is a material differ- 
ence, your Honor. I think it might be $60 less than Mr. 
Brown’s. However, you will notice in Mr. Brown’s 
appraisal is a replacement cost of the main building and 
that includes the gymnasium. Does it not? 

The Witness: “No; the gymnasium is separate. No; 
it is carried in Question 2 as the same. I simply segre- 
gated them in making my calculations (T. 138-140) 
[104] but they are all in Question 2 there. 

Mr. Bryant: “You carried down the cost of the main 
building, $250,000, from Question 1 to Question 2? 

The Witness: “That is right. 

Mr. Bryant: “Then, you add to that $21,000 for the 
gymnasium? 

The Witness: “That is right. And No. 1 does not 
include the gymnasium. 

The Court: “If you take the 1939 balance which Mr. 
Brown has given with this, the reconstruction cost éf 
the main building plus the gymnasium, in 1939, it would 
be $265,000. 

Mr. Kumler: “I would understand that. 

The Court: “Is that what you wish us to understand, 
Mr. Brown? 

The Witness: “I am sorry, your Honor; I didn’t 
catch the first part. 

ie Courts eelser the reporter read it. 

(Record read by reporter.) 

wie Witness: ‘hat 1s correct. 
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The Court: “Mr. Austin gave us a figure of $255)- 
188, is that correct? 

Mr. Kumler: “I think that is correct. 

The Court: “And then on the other building, which 
is called the auditorium, Mr. Austin gave us the figure 
of $75,306, and your figure, Mr. Brown, is 96 per 
cent of $95,380?P 

The Witness: “No; 96 per cent of $89,000, which 
brings it down to $85,000. 

Mr. Kumler: “Your Honor will recall Mr. Austin 
also testified that his estimate or his determination of 
replacement cost of the main building of $255,188 was 
exclusive of pergolas and terraces, for which he would 
add $14,000. Those are not broken down in this deter- 
mination. 

The Court: “You have included, have you, in your 
estimate the pergolas and terraces? 

The Witness: “Yes. 

The Court: “Then I guess Mr. Bryant is right when he 
says the valuations are pretty close. (T. 140-141.) [105] 


Redirect Examination—C. G. Brown 


“Assuming that the deed from Hancock to Marl- 
borough Corporation restricted the use of the property 
to a first-class school for girls, and that its use other 
than that was restricted to an R-1l use, my estimate of 
the market value of the premises would be changed. It 
[the deed restriction] would have no bearing on the R-1 


use. For selling purposes under Question 5 | Defendant’s 


United States of America 173 


(Narrative Testimony of C. G. Brown) 

Exhibit B] that would lower it. If it is to be used for 
girls, you are going to cut down your prospective number 
of buyers. 1 would lower my value, say, 20 per cent. That 
is a better school for girls; that plant is suited for girls. 
Boys might like a parade ground and a military school 
would have one. Boys like to play baseball and make a 
lot of racket and do need a little more room so that the 
sound of their noise wouldn’t put the adjoining property 
Owner up in arms. So it is primarily an establishment 
for girls. I think if 1 lowered that 20 per cent it would be 
safer. 15 per cent might be a better figure. My estimate 
was made more upon the basis of a girls’ school than a 
boys’ school. If I were hunting a purchaser, I would 
look for someone who wanted a girls’ school, primarily 
a day school for girls. (T. 142-143.) 


Recross-Examination—C. G. Brown 


I did state that in arriving at the figure shown in 
defendant’s Exhibit B, I took into account boys’ school 
uses. In fact that question had not come up in my mind 
but I would prefer to say that 15 per cent discount would 
be enough over these figures I have given. (T. 143- 
144.) [106] 


* * * * * ok * * 


The foregoing testimony was considered by the Honor- 
able Jacob Weinberger from a reading of the transcript 
of the proceedings before the Honorable Harry A. 


Hollzer. Judge Hollzer heard the testimony on September 
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25, Zo"and 27 of 1945. Judge Weinberger, the )Jimdge 
who rendered the decision in this case, examined the 
transcript, as stated above, the Stipulations of Fact en- 
tered into in the matter, and the exhibits filed therein. 
On December 16, 1946, the Honorable Jacob Weinberger 
heard the testimony of Eugene Overton, the President 
of the Plaintiff corporation, in connection with the mat- 
ters testified to before Judge Hollzer. 

The testimony by Mr. Overton on that date is herein- 
after set forth in narrative form. It is partially a duplica- 
tion of the testimony previously set forth herein. [107] 


2 x * * x * * * * 


The foregoing Narrative Statement of the Testimony 
is submitted by plaintiff, Marlborough Corporation, pur- 
suant to the provisions of Rule 75, Rules of Civil Pro- 
cedure for the District Court of the United States. 


DEMPSEY, THAYER, DEIBERT & KUMIBER 
By William L. Kumler 
Attorneys for Plaintiff 


Service of the within Narrative Statement of the Testi- 
mony is hereby acknowledged this 2nd day of March, 
1948. James M. Carter, United States Attorney, E. Hi. 
Mitchell and George M. Bryant, Assistant U. S. Attor- 
neys, Eugene Harpole and Loren P. Oakes, Special At- 
torneys, Bureau of Internal Revenue, by E. H. Mitchell, 
Attorneys for Defendant. [111] 


| endorsed|: Filed Mar. 2, 1948. 
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Peek Ten sOr THE. TRANSGRIPT OF 
December 16, 1946] 


3, lines 2-11: ‘ 


“The only thing that the court mentioned at the previ- 
ous hearing was that perhaps he would like to hear the 
testimony of Mr. and Mrs. Overton, who are the persons 
whose intent, in substance, is in question in this case. 

The Court: “I think I would like to have from Mr. 
Overton a summary, not too much in detail because we 
have the evidence now in the transcript, but I would like 
to have him make a statement, for my benefit, in review 
of what his status is and what his position is.” 


Tr. 3, lines 20-22: 
“EUGENE OVERTON, 


a witness for the plaintiff, being first duly sworn, testified 
as follows:” 


iiewowiitie oO tun ir, 6, line 12: 

The Court: “When was the first time that the gov- 
ernment took the position that it has taken? 

ie havyers  Moreithe year 1939. 

The Court: “And had anything similar to this, for 
which the government had taken this position, occurred 
prior to 1939? 

Mr. Thayer: “To the best of my knowledge, no. 


“Direct Examination 
By Mr. Thayer: 
QO. ‘Mr. Overton, can you answer that? 
A. No: it had not. 
The Court: “And this was the first time, then, that 
you ever set this additional amount aside for the needs 
as stated in your testimony? 


176 Marlborough Corporation vs. 


(Narrative Testimony of Eugene Overton) 


The Witness: “No, your Honor. Over a period of 
years, the corporation has been trying to build up a sur- 
plus against future probable needs of the business; but, 
in 1939, that is the first time that this was ever questioned 
by the government. [4*] 

The Court: “The first time is was questioned? 

The Witness: “Yes, sir. 

The Court: “That is to say, you had previously per- 
formed some acts in relation to your surplus which had 
never been questioned? 

pe ai 1s) correct. 

The Court: “In the same proportion or not? 

A. “In proportion to the profits of the corporation. 
Each year we established a policy, when the corporation 
got out of debt, which I think was about 1935, or 
supposedly out of debt, about 1935, I think, of then 
building up out of profits a surplus to guard against 
and protect against future contingencies in the needs of 
the business.” 


Tr. 6, line 16 thru Tr. 24, line 2: 

QO. “By Mr. Thayer: Mr. Overton, what is your 
official capacity with the Marlborough Corporation? 

A. “TI am president of the Marlborough Corporation. 

Q. “How long have you occupied that office? 

A. “Since, I think, 1924. 

Q. “Who is the officer primarily concerned with the 
financial problems of the corporation? 

ie ~“AIeam. 

The Court: “I think that was developed in the testi- 
mony and I have read that portion of the testimony. 


*Page number appearing at bottom of Stipulation correcting Record. 
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Mr. Thayer: “While we are waiting for an exhibit 
to come in, Stipulation No. 1 in the case shows that, on 
August 31, 1939, the book surplus of the corporation 
was $194,344.60 and that on August 31, 1940, the book 
surplus was $213,632.92. Now, will you explain to the 
court, Mr. Overton, just how these surpluses had been 
accumulated, that 1s to say, what was the purpose in 
building up these amounts instead of distributing them 
as dividends? 

A. “I don’t remember the amounts that you stated 
but [5] the purpose, your Honor, was to provide against 
contingencies such as fire, earthquake and the possibility, 
almost, you might say, probability, of having to move the 
school to a new location, renovation, repairs and new 
buildings and things of that kind. Do you want me to 
elaborate at all on that? 

Mr. Thayer: “Although we don’t have the official 
exhibit here, I have a copy of it here and probably Mr. 
Bryant might examine it—or I see the clerk has the 
papers here. Plaintiff’s Exhibit 1 in evidence is entitled, 
‘Policy Memo Re Reserve Fund.’ It reads, ‘It has been 
for many years and still is the purpose of the stockholders 
and directors of Marlborough Corporation to accumulate 
and establish a reserve fund in cash and/or liquid securi- 
ties to provide for probable future business requirements 
and contingencies. So far as can be forseen at the present 
time, these probable business requirements and _ contin- 
gencies are believed to be as follows.’ Then you have a 
list of seven items on here and I will ask you to go 
through those items and explain to the court the reason 
why these were set forth. Would your Honor care to see 
these first? 
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aiiesGourt: “lssthcreavdateonsherer 

Mr. Thayer: “That is an undated document, your 
Honor, and the record at the present time shows that it 
was prepared probably sometime about 1938. There is a 
second one, prepared in the year 1939, which is found 
in the minute books, which differs slightly from the 
figures shown there. The figures, to my mind, are not 
as important in the case as the policy. 

QO. “Will you just go through those, Mr. Overton, 
and tell the court, in your own words, why each one 
was set up and what you had in mind in filing it? 

A. “The first one is possible fire loss not compensated 
for by insurance, estimated at $20,000. I think the 
amount of insurance that was carried at that time, fire 
insurance, was about 190,000. [6] My figures are esti- 
mates, your Honor. 

The Court: “That seems to be about what you stated 
then. 

A. “And it was my opinion when I discussed these 
with Mrs. Overton, and I think she relied on my opinion 
more than on her own, that, in the event of a fire loss, 
the amount of insurance coverage would by no means 
cover the total loss. In other words, it is almost the case 
generally in fires the insurance does not cover the loss. 
And the buildings, one of them particularly, what is 
called the main building, is a very bad fire risk. It is a 
frame building with stucco on the outside. No. 2, remod- 
eling buildings in the event it is decided to eliminate the 
boarding department, and for other contingencies, esti- 
mated, $15,000. 

The Court: “That boarding department, of course 
has been eliminated? 
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A. “That has been eliminated. And the cost ran 
way in excess of the 15,000. Do you want any further 
explanation on that? 

Mr. Thayer: “I think that your Honor developed that 
testimony in the prior hearing. 

A. “I think so; yes. The next one is additions to 
buildings or new buildings that may be required, esti- 
mated at $35,000. My recollection is that that had to do, 
very largely, with the gymnasium and other minor mat- 
ters. The gymnasium needed a great amount of additions 
and doing over entirely, such as paneling. That has all 
been done since and I don’t know what the cost of it 
was. In fact, I doubt if that would be competent testi- 
mony in this case but at least at that time we estimated 
that the cost of that and other smaller matters would 
run to at least $35,000. By the ‘gymnasium’ I meant a 
lot of other things, wash rooms and things of that kind. 
I [7] don’t think it has all been done yet. Then, 4, to pro- 
vide for working capital if the present lease on the school 
should be terminated, $50,000. 

The Court: “You say ‘present lease.’ 

A. “Yes; that was the lease at that time. That lease 
was terminated in June of 1944 and at the time this 
memorandum was made we estimated that, to provide 
the working capital that would be needed when the lease 
terminated and when the corporation took over the opera- 
tion of the school, it would require at least $50,000. Just 
as one example, the summer expenses in that school for 
ordinary upkeep, repairs and things of that kind, payment 
of teachers’ salaries and upkeep of the premises gener- 
ally— 
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Mr. Bryant: “Just one moment. I think, merely for 
the purpose of keeping the record straight, we should 
confine it to the expenses as they were at that time, if 
you will, please. 

A. “That is what I meant, the expenses at that time: 
They usually ran between twenty and twenty-five thou- 
sand dollars, just the ordinary operating expenses, paint- 
ing and things of that kind, every summer. Then we 
knew that, if and when the corporation took over the 
school, there would have to be a great deal of other 
renovating outside of the ordinary summer expenses. 

The Court: What summer repairs did you make prior 
to that time? Were they extensive repairs or just the 
ordinary painting? 

A. “Just the ordinary painting and minor repairs. 

The Court: “Approximately how much did you spend 
every year for summer repairs? 

A. “I can’t tell you on repains, your Hlonor seam 
maybe Mrs. Overton could do that. [8] 

The Court: ‘Repairs and renovations? 

A. “Repairs and renovations and the payment of 
salaries, and those things always ran in the neighborhood 
of twenty to twenty-five thousand dollars. 

The Court: “You had no summer school? 

A. “No summer school; no. 

The Court: “And these summer repairs were paid 
out of your operations the same as other expenses. Is 
thiatecornect 

wee lliat is correct 

The Court: “Were those items charged as expenses. 
expenses of operation? 


A. “Qh, yes. 
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The Court: “The same as the other? 

A. “Yes. 

The Court: “And the profits that you earned were in 
excess of all these expenses all during this time? 

A. “TI think your Honor is confused. You see, at that 
time, in 1939 and 1940, the Marlborough School was 
leased by the corporation to a Miss Ada Blake. 

The Court: “Yes. But that lease had been in exist- 
ence only a few years, hadn’t it? How many years was it? 

A. “No; it had been in existence since 1924. 

Mr. Thayer: “I think the record shows 1925. 

The Court: “And it expired in 1942? 

ee diimescpimedmin NO42- yes. 

The Court: “I understand. 

A. “While the lease was in existence, the lessee Miss 
Blake was required to take care of all of those summer 
expenses and make the repairs and pay the salaries and 
so forth. What was anticipated by this memorandum 
was that, if and when the corporation took it over after 
the termination of the lease, it would have to have money 
set aside to make those repairs and pay the summer 
expenses and so forth. [9| 

The Court: “From 1942 on? 

A. “From 1942 on. And that was the reason for 
building up that reserve for that purpose. 

The Court: “This tax period covers the years 1939 
and 1940° 

oe “Niegs 

Die Gourt:  Atenst 3istr 

A. “Yes. And we at that time were building up 
against the day that the corporation would have to take 
over the school. 
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The Court: “That was the period of time, 1939 aid 
1940, that the lease was still in operation? 

A. “The lease was still in operation then. 

The Court: “And you determined upon this method 
of providing for your future needs while the school was 
under lease? 

AG “Thats -covrect. 

The Court: “Anticipating that you would run it 
yourself in 1942, is that correct? 

A, “Diat 16 scoinect. 

O. By Mr. Thayer: “Mr. Overton, isn’t it trltemeaar 
the lease actually expired the Ist of September, 1942, 
rather than at the end of the spring term? 

A. “Yes; by its terms. But it was agreed between 
the lessee and the corporation that it should be terminated 
as of some date in June, I think about the middle of June, 
1942. 

The Court: “Who knew about your plans other than 
yourself and Mrs. Overton? 

A. “Nobody. Mrs. Overton and I are the corpora- 
tion. 

The Court: “Have you any advisory board of any 
kind? 

A. “No. The stock is entirely owned by Mrs. Over- 
ton and myself and I think my secretary is the other 
director. 

The Court: “It is a family corporation: iy} 

A. “A family corporation. 

The Court: “You have comdweted this seliocl agoa 
private enterprise, of course, for school purposes? 

A. “Waes: 
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The Court: “That is, you have never anticipated 
incorporating this into some school wherein the public 
would be admitted, as oftentimes happens in schools that 
are established with a board of trustees and _ the like, 
even though they are private schools? You have never 
had that in mind? 

A. “Yes. As it happens, your Honor, we have given 
that very serious consideration. We haven’t arrived at a 
definite plan. Mrs. Overton and I discussed the advisa- 
bility of doing exactly what your Honor has in mind, 
getting a board of trustees to take over the school and 
probably giving the school to it, with the idea of per- 
petuating it. We have not formed any definite plans. I 
discussed that, Mrs. Overton and I, with several busi- 
nessmen in the last two or three years. It is a very 
difficult thing to decide and to work out. 

The Court: “But, as the corporation now functions, 
you can, if you want to, close the school tomorrow and 
sell your assets and do as you like about your own 
affairs? 

ieee Olas Correct. 

O. By Mr. Thayer: “Will you continue with this, 
Mr. Overton? I think you had gotten down to No. 5. 

A. “Yes; 5, to provide for obsolescence and deprecia- 
tion, which is $75,000. That is very much of an estimate 
and, if I may say so, it is an exceedingly low estimate. 
That school was built, the main building, in 1916. As I 
stated, it is a frame building, subject to quite heavy 
depreciation. 

The Court: “What depreciation did you deduct 
before? 
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Mr. Thayer: “That will be shown in the stipulation, 
your Honor. If I might use just round figures here, 
something in the neighborhood of $7,000, wasn’t it, Mr. 
Beyant?e [11] 

Mr. Bryant: “I am trying to find it. 

Mr. Thayer: “It would be a composite percentage 
but the depreciation is that which had been allowed by 
the Internal Revenue Department. So, presumably it was 
correct and the record reflected on the books. 


Mr. Biyant: “aooide.o, 08, 1950: 
The Court: “And what per cent would that be? 


Mr. Thayer: “lf 1 mught have a moment siereum! 
think I can figure it out. On Defendant’s Exhibit C, a 
copy of the return for the year 1939, the depreciation 
rates are shown on the stucco frame buildings as 3% 
per cent. These are on costs. On the concrete auditorium, 
2% per cent. On auditorium fixtures, none shown. Plant 
and machinery only had one year to go. So that was 
completely written off during the year. On furniture and 
fixtures, that were required at various times, the rate 
was 10 per cent generally. Taking the total figure for 
the year, we have a depreciation allowed and claimed of 
$6,500, as against a total investment of $240,000. 

The Court: “Including the lands and buildings: 


Mr. Thayer: “No, sir. Land is not depreciated, your 
Honor. 

The Court: “You say your total investment? 

Mr. Thayer: “That is jist in depreciable property 
with a $6,500 allowance, or, roughly, 2% per cent, com- 
posite. 
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minee@ourt> “ Alberight. 

A. “Shall 1 go on? 

The Court: “Yes. 

A. “One of the main items had in mind at that 
time was the possibility that the school would have to 
be moved farther to the west. There is in the record an 
exhibit or a tabulation that I prepared showing the west- 
ward growth based on the residences of the pupils attend- 
ing the school, and it [12] shows that, from, I think it 
was since about 1928—I have a copy of that in my brief- 
case, I think. 


Mr. Thayer: I believe we have it attached to the 
stipulation. 

The Court: “TI think that is developed in the testi- 
mony. 

Mr. Thayer: “It is set forth in the stipulation, your 
Honor. 

A. “That record shows, your Honor, as your Honor 
knows, that the residences of the pupils, in the last 
number of years, have shifted from a preponderance east 
of the school to a preponderance west of the school, and 
a great many of them come from Westwood, Beverly 
Hills and that general area, which is a long way to go 
to school. Now, that is something that is extremely 
important to keep in mind and figure on, I mean from 
our standpoint, because the past history had one such 
instance of that kind. This school was established by 
Mrs. Overton’s mother, Mrs. Mary S. Caswell, first in 
Pasadena and then moved into Los Angeles and was 
down on Twenty-third Street, a few blocks west of 
Figueroa Street. In 1916, or sometime prior to 1916, 
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Mrs. Overton’s mother realized that the population was 
moving away from her, moving away from the school, 
and, without going into a great deal of detail— 

The Court: “I have seen that in the testimony. 

A. “—the school was moved to its present location 
in 1916. When that was done, my mother-in-law had 
not established any reserve such as we have been attempt- 
ing to establish or have tosomeextent. And she found her- 
self in an extremely difficult financial position. And there, 
again, without going into detail, which I think is all in 
the testimony, after a great deal of difficulty and a great 
deal of work on [13] my part, it was finally straightened 
out. That was in 1939. And then it still is a very serious 
consideration whether or nor the school will eventually 
have to be moved. If it does have to be moved, it will 
require a great deal of money, and much more than the 
estimate I have set up there. That 1s what I had in mind 
mainly in the one figure which I have called obsolescence 
and depreciation. ..Your Honor understands probably 
from reading the testimony that this was merely a 
memorandum prepared for my own uses and not one that 
I intended to have made public or to come into court 
with. Otherwise, it would have been more detailed. 

The Court: “Was there some reason why you didn’t 
make such plans some years before or was it because it 
was under lease? 

A. “We did, your Honor. We had that in mind ever 
since almost the school moved or a few years after the 
school moved to its present location. And, eventually, 
considered the westward trend, which was very marked 
even then, the school would again have to be moved 
and we were building up a reserve against that contin- 


gency. 
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QO. By Mr. Thayer: “You say a few years after 
the school moved. About what year would that have 
been? 

A. “The school moved, Mr. Thayer, as I said, in 
1916, and I would say that by 1925, although that is 
somewhat of a guess—I don’t know when it commenced 
to crystalize in our minds—the trend westward was very 
marked and we had that in mind. We were not able in 
those days to build up a reserve because we had to pay 
off the debts. 

QM. “You say when you started to build a reserve 
back as early as 1925? 

Ee Nosmimnerstaraune to build a reserve started right 
after we had paid off our indebtedness, and I think we 
paid [14] off our indebtedness in °34 or ’35, that is, the 
indebtedness incurred by reason of having to move the 
school in the first place. 

QO. “So 1939 and 1940 were no different to any other 
years as far as your ideas of what you were going to 
do were concerned? 

me Wet is eamrect. 

QO. “Will you take the next two items? I think 6 1s 
tae Next One: 

A. “6, to provide for earthquake damage, as no earth- 
quake insurance is carried, estimated at $20,000. I doubt 
that that needs any explanation, your Honor. That is 
one of those contingencies that I think any smart or 
careful businessman will provide against, particularly if 
he doesn’t carry earthquake insurance, which, as your 
Honor knows, is extremely expensive. The next one, 7, 
indebtedness to Mark Overton, Georgia C. Overton and 
Eugene Overton, $35,500. I stated a few minutes ago 
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that we paid off the indebtedness on the school in 1934 
or 1935. We did not pay that, in large part, out of earn- 
ings of the school. Mrs. Overton and | loaned the 
school $40,000, I think it was, with which to make that 
payment, to pay off the indebtedness, and that is the rea- 
son for that indebtedness to us, which we have carried 
along rather than pay it, because we wanted always to 
keep a good reserve in the school account against con- 
tingencies. The other fifteen, though, is a more compli- 
cated picture, your Honor, and has a somewhat senti- 
mental background. 

©. “That has to do with the buying of a ranch? 

A. “No. That has to do with $20,000 that Mrs. 
Overton’s mother wanted to leave to our grandson. I 
asked her not to leave it in her will because I didn’t want 
him to get it when he was 21 and asked her to leave a 
memorandum or a [15] note to Mrs. Overton saying she 
would like that paid to him. That memorandum, I think, 
is in the record. And may I digress outside of the record, 
Mr. Reporter, while I think of it? That was to be re- 
turned to me and a copy made and [| haven’t gotten it. 

Mr. Thayer: ‘The original is in our files and a copy 
is in the files. Did your Honor want some explanation 
on that? 

The Court: “It is on that list there, is it not? How 
does it appear there? 

A. “It doesn’t appear as being indebtedness to Mark 
Overton, Georgia Overton and Eugene Overton. 

The Court: “If you wish, you make some explana- 
tion of that. 

A. “This memorandum that I speak of or this Tote 
to Mrs. Overton asked that he be paid $20,000. At the 
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time that we thought he ought to be paid that, which was 
when he was about to be married, we gave it to him out 
of the corporation funds, on the understanding the cor- 
poration had belonged entirely to Mrs. Overton’s mother, 
which was to carry out her wish. Then, Price, Water- 
house, who were our corporation auditors, objected to 
the way I had handled it, saying that a corporation can’t 
give away money. Well, I saw no purpose in getting into 
an argument with Price, Waterhouse, though the cor- 
poration had no creditors other than Mrs. Overton and 
myself. Nevertheless, to meet their wishes, Mrs. Overton 
and I actually paid that money back to the corporation 
by having $10,000 credited on each of our notes. Did 
make that clear: 

The Court: “That is to say, the corporation paid 
you and Mrs. Overton so much on your notes, is that 
right? 

Pee (iat is Ment: 

The Court: “And you took that money and applied 
it to your grandson? [16] 

A. “That is correct. So, actually, that money, while 
we intended to have it come out of Mrs. Overton’s moth- 
er’s estate, came out of Mrs. Overton and myself. 

the Court: But you have the steck, “uevenphelec: 
haven’t your 

A. Oh, yes; we have the stock. 

The Court: “That would have been a lien on the 
stock had it not been paid? 

A. “TI suppose it might have been. 

The Court: “In other words, if that was the pro- 
vision of the will or whatever the estate provision was 
relative to that bequest, the assets were burdened with it? 

A. “Morally burdened with it. 
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The Court: ‘Now, you spoke about a ranch. 

A. “At the same time that I had the discussion with 
Mrs. Overton’s mother about her will, she had wanted 
to leave considerably more to our son and, as I say, I 
asked her not to do it. He wanted to buy a ranch. Or, 
before that, let me say this. I told her in fact that we 
would see that he was properly taken care of according 
to the way we thought she wanted. He wanted a ranch. 
This ranch cost $15,000. There, again, to carry out what 
we knew were her wishes, we bought the ranch out of 
the school funds, had it held in trust for a number of 
years, and finally conveyed it to him. That was $15,000. 
That makes up the other 15,000. Have I made that 
Clem: ie is rather involved. 

The Court: “It is clear enough for this purpose. It 
may have some bearing as to how you handled the affairs 
of this corporation. 

i OS: 

The Court: “That $15;00O~camie out ormihe ace 
and was charged against your dividends, is that it? [17] 

A. “It was charged against profits, I presume. I am 
not sure how that was charged. 

Mir. Thayer: “I believe 1 was actttallly declared asea 
dividend for the year. 

The Court: “That 1s@imy recollection. 

A. “That is correct; yes. Your Honor remembers it 
better than I. Yes; we declared a dividend to Mrs. Over- 
ton and myself of $7,500 each and paid that to our son 
Sispatd i for the ramen 

Q. “And you had theretofore and thereafter declared 
regular dividends, had you not, in the operation of this 
corporation? 
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Pe aes. 

QO. “And are still doing that? 

A. “Weare still doing the same thing. 

Q. “You have a fixed rate of dividend, have you, 
or how is it? 

A. “It is a fixed rate of dividend. J think it is a 
dollar and a quarter a share quarterly, $2,400 a year. 

QM. “On a capital stock of $50,000? 

Pee iat is correct. 

QO. “And these dividends you draw and take them 
personally ? 

A. Yes, sir. 

©. “A stockholder’s dividend? 

Eee §6lhat is right. 

Q. “This surplus that you are attempting to conserve 
for these two years, of course, was profits in excess of 
the dividends declared? 

A. “That is right.” [18] 
ive eeitte 14 saw Vr. 40, line 16: 

The Court: “What has the corporation done? Has 
it made a different kind of return than it did for those 
years? 

A. No; we have carried along exactly the policy. J 
might say this. I think that the corporate books were 
examined for 1941. Now, I may be wrong in that. But, 
since the school was taken over by the corporation, that 
is, in 1942 and 1943 and 1944, it has been operated at a 
loss. So there would be no question— 

OQ. By Mr. Thayer: “The question would become 
moot, then. | 

A. Yes. J have that exact sum in money, and that 
was due to items of repairs and renovations that had to 
be made. 


192 Marlborough Corporation vs. 


(Narrative Testimony of Eugene Overton) 


The Court: ‘What year? 

A. “Since 1942. When the corporation took it over 
in 1942, when Mrs. Overton started to run it, it was 
found it was in very bad condition and a great deal of 
expense had to be gone to to make renovations. Also, 
of course, salaries and expenses generally increased. So, 
ever since then, until this year, 1945 and 1946, we are 
on a fiscal year, from August to August, and the school 
has lost money. 

The Court: “The petitioners have withdrawn their 
request for a refund on the obsolescence? 

Mr. Thayer: “As I understand, your Honor; yes. 
The sole issue is the liability and penalty under Section 
io) 

The Court: “There is an entry on your corpemane 
books of this intention, as you have detailed, in 1940, is 
that right? 

Mr. Thayer: “That list, I understand, was made in 
1938. I am a little bit green to this myself. I was in serv- 
ice at [19] the time the case was tried. My partner, who 
tried the case, is back in Washington. All I know is 
from the record and I know in the record Exhibit No. 2 
was then in the minute book. That is a signed policy 
memorandum similar to the one we have there, made on 
November 7, 1939. 

The Court: “And it was actually made at the time 
in 1939, was it? 

©. By Mr. Thayer: “Issthatdtue, Mir. Overton: 

re ti that isstnewday- on it 

The Court: ‘That is to say, this Exhibit No. 2 qwas 
a part of the minutes? Was it a part of the minutes or 
a declaration? 
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A. “May I look at it? I think it was not a part of 
the minutes. 

Mr. Bryant: “If I may state, your Honor, that was 
found among the minutes but it was not actually in the 
minutes. 

The Court: “There was no formal adoption of that 
policy in the minutes? 

Mr. Bryant: “There was no resolution. This witness 
has testified or put the date that this policy memorandum 
was made. You will note that is in the second year 
involved; not the first year. So, when we say the year 
1939, we mean the year ending August 31, 1939, and 
this memorandum was made in the second year involved 
here, 1940. 

The Court: “Was this policy ever ratified or adopted 
by the corporation as such or by the directors? 

A. “Not as a formal action, your Honor. 

The Court: “However, you made your return on that 
basis and that is what brought you to court here, is that 
correct? 

A. “That is correct. Your Honor understands that, 
like most corporations of this kind, in which there are 
only one or two or three stockholders, they don’t go in 
for formal [20] actions as much as bigger corporations. 
I discussed matters with Mrs. Overton and we would 
go on that basis until it was a title matter or something 
that had to have formal action. 

The Court: “What is there on your books as a sepa- 
rate corporate entity to show you have adopted that 
policy ? 

A. “T think there is nothing in the minutes except 
I made this memorandum and put it in the minute book. 
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The Court: “This apparently was a summary by 
yourself as president. 

A. “Yes. That merely carries out, 1 yetr 7Eleme: 
please, this first memorandum made a year or two earlier. 
It shows a continuation of the same policy on our part. 
That second memorandum, I notice, is for a somewhat 
lesser sum. 

©. By Mr. Thayer: “Did you have in nnad, 2i- 
Overton, a total you were attempting to accumulate, any 
fixed figure beyond which you didn’t intend to go or you 
did intend to go? J notice from the record that $250,000 
had apparently been set by you as a figure to show it, 
is that correct? 

A. “That is correct. 1 have always felt, aintiiime 
last couple of years, that there ought to be at least $250,- 
OOO set aside as a contingent reserve. Being able to 
accomplish that was so far in the future that I didn’t 
put those figures down. Now, at the present time, in 
my own thinking and estimates, I have increased that 
very materially due to the tremendous increase in building 
costs and all of those things, and ] have increased the 
insurance very materially in the last year. 


QO. “Why, instead of accumulating earnings as you 
did for the years, didn’t you simply wait until one of 
these contingencies occurred and then go down to the 
bank and borrow money for it? [21] 

A. I think that is very fully set forth in the testi- 
mony. And it is extremely difficult to borrow on this 
type of business enterprise and on this type of property, 
being a sole purpose building; extremely difficult. And 
that was shown by the trouble I had making the loans 
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for my mother-in-law in 1916. In fact, it would be abso- 
lutely out of the question to borrow enough money to 
pay for the moving the school if it had to be done. I 
can state that very positively. 

The Court: “How much of a surplus have you or 
did you have at the end of 1940? 

Mr. Thayer: “At the end of 1940? 

A. “The book surplus was $213,692. 


The Court: What part of that was represented by 
this declaration of policy? Or I might reverse the ques- 
ton. What proportion of this amount as shown by the 
policy is reflected in the amount of surplus on hand at 
that time? 

Mr. Thayer: “It would have been practically 90 per 
cent at that time. Exhibit No. 2, I think, there shows 
$215,000 and they had $213,000 on hand. 

The Court: ‘However, I notice that Exhibit No. 2 
doesn’t contain any reference to the dates Mrs. Overton 
and Mark Overton had been paid off. 

A. “No; they haven’t been paid off. I guess I forgot 
about that thing. You understand, this was drawn up 
more as a memorandum for myself of what I had in mind 
when I drafted it, and that was, if anything happened to 
Mrs. Overton or to me, it would serve as a record for 
our son who would take over. That was the main object 
at the time. 

The Court: “He is familiar with these operations, 
omer 

A. “He is not very familiar with it but that is the 
reason I wanted this in the record, so that he would see 
what our plans were if anything happened to us. [22] 
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The Court: “Is he as interested as you are in the 
operation of that school? 

A. “TI think in the continuation but he has had noth- 
ing to do with the operation. 1 have discussed things 
with him from time to time. 

Q. By Mr. Thayer: “Under your lease with Miss 
Blake, as shown by the record, the lease was to expire 
at the end of August, 1942. In 1939 and 1940, did you 
have any intention of renewing the lease to Miss Blake 
or entering into a new lease with anyone else? 

A. “We were not decided at that time as to whether 
to renew the lease or let it terminate. We didn’t come to 
a definite conclusion until some time early in 1942. 

QO. “You had no plans then, either negative of 
affirmative, as to the operation of the school by the 
corporation at that time? It was merely one of those 
contingencies, as set forth in your policy memorandum, 
is that correct? 

A. “That is correct. We had discussed it at consider- 
able length, Mrs. Overton and I. As J] say, we were 
undecided. We rather hoped that we would feel justified 
in renewing the lease to Miss Blake when the time came. 

©. “Has the corporation ever loaned any money to 
either you or Mrs. Overton or your son? 

Mr. Bryant: “We have stipulated, your Honor, that 
it has not. 

A. “May I correct that stipulation? 

Mr. Bryant: That is in the original stipulation. 

A. “Yes, but at the last trial, I first testified tome: 
effect and then, over the noon hour, I found in the min- 
utes that $1,000, sometime in, I guess 1935 or some- 
thing, had been loaned to Mrs. Overton and paid back 


United States of America 197 


(Narrative Testimony of Eugene Overton) 


in five days. So I called that to the court’s attention. 
That is the only one. [23] 

QO. By Mr. Thayer: “Who determined the amount 
of dividends to be paid through the years 1939 and 1940? 

A. “That had been by a resolution of the board of 
directors sometime previously. 

Q. “Who were the board or the members of the 
board? 

A. “I don’t remember who were the actual members 
of the board. There was a period Mrs. Overton wasn’t 
on the board and my secretary and one of my law part- 
ners were. But it was actually determined by a confer- 
ence between Mr. and Mrs. Overton. 

Q. “In that conference between you and Mrs. Over- 
ton in determining this dividend policy, did you and she, 
or either of you, consider the income tax effects of the 
payment of the dividend or the withholding of the pay- 
ment of a dividend? 

A. “Will you state that question again? 

©. “In your discussion with Mrs. Overton in deter- 
mining the amount of this dividend to be paid, did either 
you or she consider the effect of the payment of the divi- 
dend on your own personal income taxes? 

A. “No; we never took that into consideration. 

Mr. Thayer: ‘Your Honor, I think that summarizes 
the testimony of Mr. Overton as it appears in the record. 
I know there are many holes in this testimony but I 
don’t think we have brought out anything new. I wonder 
if that is what your Honor has in mind. 

The Court: “It emphasizes the matters, in a short 
period of time, which would take a consider period of 
time to read into the record. You and Mrs. Overton, of 
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course, have means and income other than that derived 
from your dividends in this corporation ? 

A. “Yes. I, of course, have my law practice and 
some income outside of that and Mrs. Overton has some 
income outside of her own. [24] 

Mr. Thayer: ‘Do you wish to cross-examine? 

Mr. Bryant: “Yes, when you are finished. 


“Cross-Examination 
“By Mr. Bryant: 

Q. “Mr. Overton, during the taxable years in ques- 
tion, that is, the years ending August 31, 1939 and Au- 
gust 31, 1940, did you operate the school yourself or did 
the corporation operate the school? 

A. “No. 

Q. “It was operated by Miss Blake practically all 
within that time? 

fe linat 1s correct. 

Q. “And upon your return—have you inspected this 
return? 

A. “Which return is that? 

Q. “The 1939 return. 

A. “I did a long time ago. I think I signed it, 
didn’t I? 

© Yes. 

ee cs, 

Q. “You took no deductions for salaries paid? The 
corporation had no active operations? 

A. “The corporation paid no salaries. There. again, 
we wanted to accumulate all funds possible in the cor- 
poration and build up a surplus, and neither myself nor 
anybody else took any, as I recollect. 
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QO. “And what function was the corporation per- 
forming during those years? 


A. “Do you mean as to the school? 
Q. “As to the school? [25] 


A. “Merely supervisory. Under the terms of the 
lease, the corporation had considerable supervisory pow- 
ers. Mrs. Overton at times would go to the school and 
look things over; maybe not as much as it develops now 
should have been done. And questions of policy in the 
running of the school and changes in policy which the 
lessee Miss Blake wanted to make were covered by the 
lease and had to be approved by the corporation. And 
there were a number of instances in which those ques- 
tions came up and consultations were held between Mrs. 
Overton, Miss Blake and myself, as to those changes 
or proposed changes in policy. Then I had numerous 
conferences with Miss Blake on financial matters, made 
quite a number of changes and modifications of the lease 
that she asked for, and attended to various legal matters 
that came up. I remember that Judge Hollzer asked me 
if I ever charged for that. I did not. That I think about 
covers it, Mr. Bryant. I think that is quite fully set 
forth with a good many examples in the testimony. 

Q. “And, in regard to your lease, your functions 
were advisory to Miss Blake, who was the actual oper- 
ator, were they not? 

A. Advisory and supervisory, that is, under the lease 
we had considerable powers of supervison. 


The Court: ‘‘Was she paying you a rental? 
A. “She was paying us a rental, a fixed rental and a 
share of the profits. 
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The Court: “Under a written lease? 

A. “Under a written lease. 

Q. By Mr. Bryant: “That is in the record, the lease, 
is it not? 

A. “T think it is. [26] 

Mr. Thayer: “It is Exhibit A of the third stipulation. 

The Court: “And she did make a profit during her 
operation? 

A. “Over all; yes. I think there were a few years 
when she didn’t but I am not sure. 

Mr. Bryant: “This is the only remaining question 
I have— 

The Court: ‘Mr. Bryant, had this money which was 
set up on which is in controversy here been distributed 
to stockholders, have you any calculation as to the differ- 
ence— 

hire Bryant: “Yes, sir 

ihe Court: “Is that ofsrecona: 

Mr. Bryant: “I believe it is in Stipulation No. 3. It 
is sixteen hundred and some dollars as to one taxpayer. 
Paragraph IV of the stipulation reads, “That the accu- 
mulations of plaintiff prevented the imposition of surtax 
upon plaintiff’s shareholders in the sum of $2,402.99 for 
1939 and $4,199.68 for 1940.” That covers both share- 
holders, both Mr. Overton and Mrs. Overton. 

The Court: “That would have created an additional 
tax on the two of approximately $6,000? 

Mr. Bryant: “That is right, your Honor. 

The Court: “What year was that? 

Mr. Bryant: “That is for two years. 

The Court: “But the amount involved in this pro- 
ceeding is about $7,000, is it not? 
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Mire Bryant: “Thats correct. 

Mr. Thayer: It is actually $8,500, your Honor, 
$3,389.85 for the year 1939 and $5,112.03 for the year 
1940. 

The Court: “The total amount is approximately 
$12,000, less the depreciation item which is deducted, nine 
hundred some odd dollars? [27] 

Mr. Bryant: “Yes, your Honor. I think I have no 
further questions. The lease is in evidence as Exhibit A 
and remarks in regard to that are set forth in full in 
the arguments and also in the testimony. I think the 
government’s position has been presented in that regard 
and there is no use burdening the court with additional 
testimony at this time. 

The Court: “May I ask this question of you, Mr. 
Bryant? 

Mr. Thayer: “Is your Honor finished with Mr. 
Overton? 

The Court: “Unless Mr. Overton has something 
additional to say. 

A. “No; 1 think not unless I might make this remark 
in connection wth the remark your Honor just asked as 
to the additional tax imposed on Mrs. Overton and my- 
self in 1939 and 1940. That is something that I gave no 
consideration to. Of course, I realize, as any business- 
man or lawyer would, that the more dividends you get 
the more tax you would have to pay, but J never figured 
the amount of it and never knew the amount until vou 
stated it just now. I might explain also that the tax 
returns of Marlborough Corporation were made out by 
Price, Waterhouse & Company. The tax returns of Mrs. 
Overton and myself were made out by an entirely differ- 
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ent firm of auditors, Ira Frisbee & Company, and, as 
far as I know, neither Ira Frisbee & Company nor Price, 
Waterhouse have conferred on these matters. I wouldn’t 
be sure but I don’t think so. But the point I am getting 
at is this, that that was not taken into consideration in 
our attitude on paying dividends. I might add this, that, 
as I stated, I never knew how much more it would be 
and, as a matter of fact, when my income tax returns are 
brought in to me by the auditors, I sign them. I don’t 
pay any attention to them because they know more about 
it than I do. [28] 


Mr. Thayer: “A moment ago your Honor spoke of 
the figure ‘$12,000.’ I am wondering if you believe that 
there were $6,000 for each Mr. Overton and Mrs. Over- 
ton. The stipulation, I think, covers $5,000. Isn't that 
correct? 

Mic. Bryant: “Uiat isicerieet. 

Mr. Thayer: “So that the total tax assessed by the 
government under Section 102 is greater than the total 
tax they would have paid had they distributed all of the 
income for the year. 

The Court: “That is what I understand. 

Mr. Bryant: “That is correct, except, also, 1 Gite 
government did not assess the Section 102 tax, they 
would have distributed the percentage. 


Mr. Thayer: “Yes.” 
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Tr. 46, line 10 thru Tr. 46, line 23: 

Mr. Thayer: Does your Honor wish to call Mrs. 
Overton? 

The Court: “Her testimony appears in the record, 
does it not? 

Mr. Thayer: “Yes, sir, and would be simply a 
summary of her former testimony. 

The Court: “I don’t think I need it. 

Mr. Bryant: “Your Honor understands also that our 
cross-examination was made in the light of Mr. Over- 
ton’s testimony here, inasmuch as we had an opportunity 
to fully cross-examine at the previous hearing. By our 
cross-examination today I don’t want to have it thought 
that our cross-examination here today was meant to be 
extensive but only to limiting remarks as made here on 
the stand today. 

The Court: “I don’t think that I need anything 
more.” [29] 


Tr. 47, line 19 thru Tr. 48, line 6: 


The Court: “There has been nothing new developed, 
then, today? 

Mr. Bryant: “Nothing new developed so far as I 
now see. 

Mr. Thayer: “If the government would wish to do 
so, I would not oppose a motion to strike all of the 
testimony as long as your Honor has heard it. It adds 
nothing to the record. 

Mr. Bryant: “If you will, then, we will stipulate 


that the testimony given here today may by stricken. 
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The Court: “I don’t know that I would concur in 
that stipulation. I have had a chance to size up Mr. Over- 
ton. I like to see a witness personally and then I get a 


better idea of who he is and what he is thinking about.” 


The foregoing narrative statement of the testimony as 
corrected by this Stipulation correcting record on appeal 
and designating questions and answers to be substituted 
for provisions of the narrative statement filed herein- 
before, is submitted by the parties pursuant to the provi- 
sions of Rule 75, Rules of Civil Procedure for the 
Diseict Court of the United starcs: 


Dated: April 15, 1948. 


DEMPSEY, THAYER, DEIBERT & KUMEEE 
By William L. Kumler 
Attorneys for Plaintiff 


JAMES M. CARTER 

United States Attorney 

E. H. MITCHELL and GEORGE MM BRYeaa 
Assistant U. S. Attorneys 

EUGENE HARPOLE and LOREN PP, Oe: 
Special Attorneys, Bureau of Internal Revenue 

By George M. Bryant 
Attorneys for Defendant 


A True Copy. Attest, etc., Apr. 19, 1943. (Seal) Mae 
mund L. Smith, Clerk U. S. District Court, Southern Dis- 
trict of California; by Theodore Hocke, Deputy. 


[Endorsed]: Filed April 16, 1948. [30] 
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Honorable Harry A. Hollzer, Judge Presiding 


TRANSCRIPT OF PROCEEDINGS ON INSPEC- 
TION OF MARLBOROUGH SCHOOL PREMISES 


x x : x * * * * 
Los Angeles, California, Tuesday, October 2, 1945, 
2:40 P.M. 


The Court: Will you tell us, Mrs. Overton, what 
room we are in? 

Mrs. Overton: This, J suppose you would call it, is 
the principal’s office. 


The Court: You were going to tell us something. 

Mrs. Overton: I have redecorated it. I have re- 
painted it and the draperies are new. The chairs that 
are not new are reupholstered. I bought that table and 
this desk. 

Mr. Bryant: Will you just give the articles? 

Mrs. Overton: The refectory table and the desk and 
that chair were already here. This big overstuffed chair 
is new. This occasional chair here and this one over 
here are both new and the love seat is new and these 
three occasional tables are new. The lamp is new and the 
mirror is new. We had this little chair and the desk 
chair and that table and that chair which has been re- 
upholstered. Those are the only things which were orig- 
inally in the building. 

The Court: If you will, just lead us on a tour. 

Mrs. Overton: I think, if you don’t mind, we will 
start through this way and then we will meet over at 
the gymnasium while one class or another is out on the 
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fields, and then we can go through the dressing rooms 
and lockers. But I think at the moment they will be 
changing. [2*] 

The Court: Yes. 

Mrs. Overton: This is the financial office, which | 
have redecorated. We built in these lockers. These desks 
were both here and the files we had. 

Mrs. Overton: We just call this the entrance hall. 

The Court: In other words, the room where the large 
table, the round table, is? 

Mrs. Overton: Yes. And those chairs were here. 
This overstuffed chair was here and these two chairs 
are new and the hangings are new. And this was re- 
papered and painted entirely. And the sofa down there 
was here but that was reupholstered. 

The Court: Mrs. Overton, have there been any 
fundamental changes in partitions? 

Mrs. Overton; Not in here; no. Here we have cut 
this door through into the hall. 

The Court: Referring to what? 

Mrs. Overton: This is the vice-principal’s office. It 
was shut off. We built this office for the executive vice- 
principal. We had to tear out a lot of cupboards to do 
that and repaper. Those were new hangings. And, ex- 
cept for this one little chair, all of the furniture was here. 

Mr. Bryant: What was done with the previous fur- 
niture [3] that you had throughout the building? 

Mrs. Overton: It was given to the Good Will. We let 
the help who were here take anything they wanted but 
most of it was old-fashioned and we couldn’t do anything 
with it. We might have sold a little of it. I couldn’t 
swear to It. 


*Page number appearing at top of page of original Reporter’s Transcript. 


United States of America 207 


The Court: Are you referring to the period when 
you took over the operation of the school in the summer 
of 1942? 

Mrs. Overton: That is when I did all of this: yes. 

Mrs. Overton: This is the living room. The living 
rooin is redecorated with new hangings. The sofa was 
here. I reupholstered it. And these two chairs were here. 
The others are all new. And this table was here. 

The Court: All of the rest of the furniture here is 
new? 

Mrs. Overton: Yes. 

Mrs. Overton: This is what we call the main office 
and I painted this and put in new hangings. I don’t 
remember whether this desk was here or whether I 
bought it. The other furniture was here. 

Mrs. Overton: This is the academic vice-principal’s 
office. The filing case was here and the desk was here. 
I repainted it. And the hangings are new and the two 
chairs are [4] new. 

The Court: Are you referring to the two stuffed 
chairs? 

Mrs. Overton: Yes. 

The Court: Were the cabinets here? 

hirs, Ovesien: Whe cabinets were here; yes. 

Mrs. Overton: I repainted all of these corridors and 
the class rooms. 

The Court: That is done how often, the repainting? 

Mrs. Overton: It is awfully hard to say. We touch 
it up every year where we need it. Sometimes we had a 
whole wall like that where the little darlings put their 
sandwiches and their shoes and left marks. I would say 
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for a real job, probably, I suppose, once in four years 
about. I wouldn’t go on the witness stand and swear 
to that. 

Mrs. Overton: This is the library. All the shelves 
and stacks are new and that desk is new. The tables and 
chairs were here. I painted it all. 

Mrs. Overton: This is the students’ office. We have 
repainted this quite recently and taken out blackboards 
and so on and put in this counter. The furniture was 
allehere. 

Mrs. Overton: This is Room B, where they study 
type- [5] writing, and I had it repainted. 

Mrs. Overton: There are five reception rooms all 
along here. They have all been repainted. The furniture 
was here. I have had the chairs repainted every year. 

The Court: In other words, there are five class rooms 
like this, are there? This is Class Room D, is it? 

Mrs. Overton: This is room C. This is one of the five. 
There are four others similar to it. 


Mrs. Overton: This is the west wing of the main 
building. 

Mrs. Overton: This is the senior high art depart- 
ment and this is the junior high adjoining. We took out 
some partitions and threw two or three rooms into one, 
and I built all of those lockers out there and put up this 
Celotex, or whatever that wall covering is, and repainted 
everything. The tables were here. 


Mrs. Overton: This is the junior high art room and 
we installed the plumbing here and built in all of these 
lockers and cupboards in there and had all of these things 
built to sit on. They sit astride. And we put all of this 
linoleum down also. [6] 
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Mrs. Overton: I have repainted all of these rooms 
up here. 

The Court: What do you call this? 

Mrs. Overton: The chemistry laboratory. We in- 
stalled this experimental desk. The others were in and 
the chairs were here. This was two rooms before. There 
was a partition across here originally and this was a 
class room and the other was a laboratory, and | threw 
them into one. 

The Court: Did you repaint the room? 

Mrs. Overton: Yes. 

Mrs. Overton: There is one room there. That I made 
into a faculty room and a chemistry storeroom, with 
these shelves and such for the chemicals. 

Mrs. Overton: This corridor here I repainted. 

The Court: That is the corridor attaching these 
various rooms? 

Mrs. Overton: Yes. 

Mrs. Overton: This ts a class room which I re- 
painted. 

Mrs. Overton: This is the biology laboratory. I built 
in lockers here and repainted it all. I think that is all 
I did here. [7] 

Mrs. Overton: This is a class room, Class Room M, 
which I repainted, which they use for a junior high 
science room. They have a sink and can do little simple 
experiments. And I put in new lighting fixtures in a 
great many of these. 

Mrs. Overton: This is Class Room No. 1. I have just 
painted this. 

Mrs. Overton: Since we left the biology laboratory, 
all of these are the junior class rooms. 
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The Court: This used to be part of the boarding 
department? 

Mrs. Overton: Yes. 

The Court: Have you mentioned that? 

Mrs. Overton: No; I haven't. It was at one time 
but these rooms were made before I took it. They have 
taken away part of the boarding department for these 
junior high rooms. This used to be a sleeping porch 
where that division comes, I think. At the time the place 
was built, there was that fad of everybody sleeping on 
sleeping porches. 

Mrs. Overton: This is one of the junior high home 
rooms, where the:girls have their desks. I painted this. 
I put in some new desks, teachers’ desks, but I can’t tell 
you which ones. The other desks I bought a few of but 
not very many. [8] 

Mrs. Overton: There was a small room at the end 
and I threw all into one and built m the lockers and 
shelves and painted it. This is Room 5. 

The Court: What did you say you called this room? 

Mrs. Overton: This is the reading room where those 
who have not been very well trained in their grades have 
special work. 

The Court: In other words, this was two rooms and 
you removed the partition? 

Mrs. Overton: Yes. This was a case where we 
couldn’t get any more linoleum. It was out of the ques- 
tion. 

Mrs. Overton: This is Room 3 and Room 4, I think. 
I didn’t do anything about this but paint it. 

Mrs. Overton: In here there are three little bath- 
rooms belonging to the bedrooms. You can see where | 
threw three rooms together here and made this lavatory. 
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Mrs. Overton: I painted all of this corridor adjoin- 
ing the various class rooms. 

Mrs. Overton: This is the junior high library. This 
I painted. [9] 

The Court: This open-air desk, we might call it, is 
in the original condition, is it? 

Mrs. Overton: Yes. 

The Court: Was there any exterior painting done 
when you took over the operation of the school? 

Mrs. Overton: I painted practically the entire out- 
side, not all in one year. There may be bits here, a wall 
here or there, that hadn’t been, but I think, practically 
speaking, the whole outside of the building has been 
repainted. 

The Court: I purposely came out on this deck because 
I figured the woodwork here would give one a better 
idea of the age and condition of the main structure. 

Mrs. Overton: Yes. That has been painted every 
year. This balustrade around here is painted every year. 

The Court: Mrs. Overton, do you recall when this 
part of the roof, I suppose you would call it, here was 
last painted? 

Mrs. Overton: I know that we painted the whole 
front of the house in the summer of 1942 and whether 
that has been painted or touched up since I don’t know. 
but I should think not. 

The Court: You have how many class rooms facing 
the south side of the buiding on this second floor? 

Mrs. Overton: This is the library and this is the [10] 
junior high office and that I redecorated and put up new 
hangings. This is Class Room 6, which I repainted. 

The Court: Was this a bedroom? 

Mrs. Overton: Yes. 
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The Court: And you installed blackboards, did you? 

Mrs. Overton: Yes. 

The Court: And chairs and desks? 

Mrs. Overton: We bought some of these things but 
I can’t tell you which ones. 

Mrs. Overton: Room 7 is a class room. It was two 
bedrooms, which I threw together, and I put in the 
blackboards and painted it. 

Mrs. Overton: This Room 8 in here was three bed- 
rooms and a bath and closet, and I put in blackboards 
and redecorated and repainted it. 

Mrs. Overton: This is the student council room. This 
is where the girls’ council of the school government 
meets. This I papered and redecorated and this table 
is new. 

Mrs. Overton: This is called my room. This is a 
room which I reserve if and when to change my clothes 
or sleep here. With the exception of this wicker chair 
and the small [11] table, the furniture is all new. This 
was repainted and the bathroom was repainted. 

Mrs. Overton: This Room 15 was a bedroom which 
I repapered and repainted and it is now my secretary’s 
office. 

Mrs. Overton: This corridor I repainted also. 

Mrs. Overton: This is a storage attic on the third 
floor, in the southeast corner of the building. 

Mrs. Overton: We have on each side of the corridor 
servants’ rooms. Some of these are now used as storage 
rooms for costumes. 

Mrs. Overton: This is Room A. This is the general 
size of the rooms and general type of room. 

The Court: These rooms originally were used for 
servants’ quarters? 
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Mrs. Overton: Yes; and storage. I painted some of 
the rooms but I don’t think I could tell you which ones. 
The ones we use I repainted and I had this corridor 
repainted. 

The Court: This portion of the building gives you a 
better idea of its age? 

Mase Overton: Yes, sir. [12] 

The Court: What is this? 

Mrs. Overton: It is a roof. 

The Court: This little section of the roof looks out 
on the patio, northerly? 

Mrs. Overton: It faces northerly; yes. It is only 
used for accommodation of guests. 

The Court: It is ordinarily used only to accommodate 
guests—during what? 

Mrs. Overton: During entertainments. 

The Court: Are the south end and the east wing the 
only sections that have three stories? 

Mrs. Overton: Yes, sir. 

The Court: And this is all part of the original con- 
struction, is it? 

Mrs. Overton: Yes. That building across the end 
there is the new auditorium building. 

The Court: That is to say, the building we are 
looking at, at the northern end of the patio, is the 
gymnasium? 

Mrs. Overton: No; what they call the auditorium or 
the music building. 

Mr. Bryant: That is the auditorium that was built 
in 1928? 

Mrs. Overton: Yes. 
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Mrs. Overton: This is Room 16, which 1s a sitting 
room [13] for the teachers who live in the house. They 
all live in this wing and some of the maids. 

The Court: This is, in the east wing? 

Mrs. Overton: Yes. This I completely refinished and 
redecorated. 

The Court: This wing of the second floor? 

Mrs. Overton: Yes. 

Mrs. Overton: This is Room 17 which is a faculty 
bedroom. This furniture was here but I have redecorated 
it. That chair is new and the bed is new. 

The Court: Generally speaking, would you care to 
make some comment as to what work was done with 
reference to the rooms on either side of this corridor? 

Mrs. Overton: Yes: I repapered them and repainted, 
I think, all of them, and refurnished them. They had 
white painted furniture, old-fashioned. So I finished 
them with modern furniture. This room you can look in. 
This is more or less the pattern of the way we furnished 
them, referring to Room 27. This was repainted and 
repapered and redecorated. 

Mrs. Overton: This is the sewing room and _ that 
painted dresser was the kind of thing that was in all of 
the bedrooms, with white iron beds. [14] 

The Court: Would you say that is an Oregon pine 
dresser ? 

Mrs. Overton: It is a soft wood of some kind. 

The Court: Very plain? 

Mrs. Overton: Yes. 

Mrs. Overton: This is the vocal music studio. 1 
repainted all of this. 

Mrs. Overton: This is the junior assembly room, 
which I repainted entirely. It had once been used as a 
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library, with book shelves all around, and I took those 
out and plastered it and painted it. 

Mrs. Overton: This is the gymnasium and this is 
what I referred to as not being finished. 

The Court: In other words, the east wall and the 
north wall and the upper portions of the south wall and 
the ceiling are not sealed? 

Mrs. Overton: No. 

The Court: In other words, the frame construction is 
exposed. 

Mrs. Overton: Yes. This is a dressing room. 

The Court: The dressing rooms adjoin the gymna- 
sium to the west? 

Mrs. Overton: Yes. [15] 

The Court: Did you do any work here? 

Mrs. Overton: We painted it, is all. I figured I 
couldn’t begin it until I got all of it. The showers run 
along through there. 

Mrs. Overton: The girls play on all of these fields 
and on the archery range there would be less than half 
of the senior high school at a time. Half of the senior 
high school have their sports from 2:00 to 3:00. 

The Court: There 1s an open space immediately 
adjoining the gymnasium, to the north, which is used 
apparently for parking bicycles? 

Mrs. Overton: Yes, and the turn-around for cars. 

The Court: Then, adjoining that parking space to 
the north there are three practice volleyball courts? 

Mrs. Overton: Yes; but that really isn’t three volley- 
ballacountsm tlic. | cut up into small tomes. Witaimeis, 
strictly, one court. It is really one basketball court. 

The Court: The three combined constituting a single 
basketball court? 
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Mrs. Overton: Yes. These are the three tennis courts 
north of the auditorium building. We keep this one ten- 
nis court for tennis now. Volleyball is so popular that 
we have turned everything into volleyball now. [16] 

Mrs. Overton: We have the two combination volley- 
ball and basketball courts on this side. 

The Court: That is, on the west side adjoining the 
auditorium ? 

Mrs. Overton: Yes. 

The Court: Is that your school bus? 

Mrs. Overton: That is the school bus, which I am 
not interested in. They pick up the girls. 

Mrs. Overton: This is the senior high assembly room. 
All of this I repainted. 

The Court: Is it used as a study room? 

Mrs. Overton: A study room and assembly room for 
the whole school. And then there is a stage here where 
they put on any little productions that they give. 

The Court: Did you do any work here? 

Mrs. Overton: We repainted this. 

Mrs. Overton: And I repainted this corridor. 

The Court: Is this the center of the auditorium 
building? 

Mrs. Overton: It is the east side. The auditorium 
itself takes up most of the space. 

The Court: On the east side of the auditorium build- 
ing do you have some class rooms? [17] 

Mims. Overton: Yes; there. are fives and othe, (ie 
roughly, like this one. All five of them I repainted. I 
replaced some desks and so on but I couldn't tell you 
which ones. 
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Mrs. Overton: There is a lavatory down below here, 
which is not important. 


Mrs. Overton: We are now in the building called 
the music building. 


The Court: How many stories? 

Mrs. Overton: It is one story. 

Mr. Bryant: This is part of the west wing of the 
main building, is it not? 

Mrs. Overton: No; it isn’t. 

Mr. Bryant: When was this built? 

Mrs. Overton: It was built at the same time as the 
other. 

Mr. Bryant: Do we call this, for the purpose of 
the record, the old music building? 

Mise Overton: Yes. 

The Court: In other words, this is the original music 
building? 

Mrs. Overton: Yes. The auditorium is strictly Caswell 
Hall. 


The Court: Do you have a series of class rooms in 
this [18] old music building? 

Mrs. Overton: We have this piano school. This whole 
building I repainted. 

The Court: This is the room where I presume piano 
instructions are given? 

Mrs. Overton: Yes. 

Mrs. Overton: These two rooms, which I can't get 
in, I threw together. They are the supply and drug 
rooms. I did quite a little bit of carpentering there. 

The Court: The room just mentioned is at the north- 
west corner of the original music building? 
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Mrs. Overton: Yes. 

The Court: Are there other rooms in this building? 

Mrs. Overton: Yes; practice rooms. That is where 
the a capella choir meets. This is the music department 
office, really. 

The Court: Have any changes been made here? 

Mrs. Overton: I built in these things and I painted 
it all. I would have put linoleum down if I could have 
gotten any. This is in very bad shape. 

The Court: We are in the southwest section of the 
original music building, are we? 

Mrs. Overton: Yes. [19] 

The Court: This is on the east side of the orig@mal 
music building, is it? 

Mrs. Overton: Yes, sir. 

The Court: This is practically the same size as the 
room in the southeast corner, is it? 

Mrs, Overton: Yes. 

Mrs. Overton: We are now in the east wing. 

The Court: And the north corner? 

Mrs. Overton: The gymnasium is still north. We 
are south of the gymnasium. 

The Court: And this particular room is called what? 

Mrs. Overton: Room O. I also repainted it. This is 
used occasionally for a dressing room and is also used for 
textile work. 

Mrs. Overton: ‘This is the room where the sewing 
class meets. This I repainted. | 

Mrs. Overton: This is the domestic science kitchen. 


I have done practically nothing in here. This is the color 
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of almost everything. This is dark green and I don’t 
think that has been painted; that is, the wood work has 
been painted but I don’t think the walls have. [20] 

Mrs. Overton: This is overall space for the actual 
kitchens, and this is the house manager’s office, which I 
painted and put new hangings in, and I painted this ser- 
vants’ hall. 

The Court: Would you call that the pantry there? 

Mrs. Overton: Yes. 

Mrs. Overton: This is the help’s dining room, which 
I painted. 

Mrs. Overton: This is the kitchen and this I painted 
and I don’t think I have done anything else here. 

Mrs. Overton: This is the bake shop. 

The Court: Do you have any boarding students? 

Mrs. Overton: We have 112 junior high girls for 
lunch and 45 teachers, besides the help. There are six 
or seven teachers who live in the house and there are 
11 of the help to whom we serve breakfast and dinner. 
This is the main pantry and I painted this and put 
down new linoleum. This is where I should have the 
freezing unit. 

The Court: In other words, you have an old-style 
ice box? 

Mrs. Overton: Yes. 

Mr. Bryant: An old-style walk-in space? [21] 

Mrs. Overton: We have two dining rooms and these 
I painted and put new curtains on the doors and so forth. 

Mr. Kumler: What about the drapes? 
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Mrs. Overton: The drapes were here. A lot of the 
carpets need replacing. They put them in in either 1940 
or 1941. I haven’t been able to buy a carpet since. This 
is the old carpet. A good many in the house are getting 
like it. 

The Court: In other words, at the westerly exit to 
the westerly dining room the carpet shows the same 
to be very badly worn? 

Mr. Bryant: How long has it been that way? 

Mrs. Overton: Of course, I couldn’t tell you abso- 
lutely but it was pretty bad when I took the place. As we 
made these new class rooms—there were carpeted bed- 
rooms—we have been able to replace some of the carpets 
from the carpets in the bedrooms. 

The Court: In the area that leads from one dining 
room to another the same condition of the carpet 
appears? 

Mrs. Overton: Yes. 

The Court: And this same worn condition also 
appears in other spots in the dining room? 

Ning, Owerton: Wee 

Mr. Kumler: Mrs. Overton, can you tell the comit 
how much this carpeting runs per square foot, the kind‘ 
that you would buy? For this purpose you would buy it 
by the yard, [22] wouldn’t you? 

Mrs. Overton: By the square yard. It runs probably 
four and a half or five dollars. It just doesn’t pay to get 
anything that doesn’t wear. I don’t know now what it 


would cost or whether you can get it at all. 
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Mr. Kumler: There is no way of telling how much 
there is of it. 

The Court: I would think one could say that in 
normal times a carpet in this condition could at once be 
replaced. 

Mr. Bryant: The nap seems to be worn off uni- 
formly. 

Mrs. Overton: This is the archery range on this 
lawn and the target is down there. I think you have 
seen it all. 

Mr. Kumler: Will you tell the court about the carpets 
in this hall? 

Mrs. Overton: This is the entrance hall or the main 
hall in this building, both the part that runs north and 
south and the part that runs east and west. That was 
carpeted in 1941 and I have the price of that because I 
asked Mrs. Marsden how much that came to. That came 
to $1,050. 

The Court: Do you think you could compute what 
it cost per yard? 

Mrs. Overton: She put down for me 17/7 square 
yards at $1,048. 

The Court: If you have shown us everything, ] think 
we [23] will be on our way. 

Mrs. Overton: J think we have covered the entire 
ground. 

The Court: Thank you very much. 

Mrs. Overton: Not at all. 


[Endorsed]: Filed March 2, 1948. [24] 
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SHMPULATION NO 


It is hereby stipulated and agreed by and between the 
parties through their respective counsel that the Court 
may accept the following as facts in this proceeding sub- 
ject to the right of either party to explain or amplify or 
to cross-examine in regard thereto: 


1. That the plaintiff at all times material hereto was 
a California Corporation having its principal place of 
business at 735 Roosevelt Building, Los Angeles, Cali- 
Money swe 


2. ‘That all the taxes sought to be recovered in wim. 
proceeding were collected by Nat Rogan, Collector of 
Internal Revenue at Los Angeles, California, and that at 
the time this action was commenced, said Nat Rogan was 
no longer in office. 


3. That the taxes sought to be recovered in this pro- 
ceeding are surtaxes levied and collected from plaintiff 
under the provisions of Section 102, of the Revenue Act 
of 1938 and of the Imternal Revenue Codeespectivel. 
for the plaintift’s taxable year ended August 31, 1939 and 
August 31, 1940, together with interest paid to defend- 
ant by reason of the asserted late payment of said taxes. 

4. That on or before the time required by law, plain- 
tiff filed its income tax return on form 1120 as follows: 


For the year Showing net Showing income 

ended taxable income of tax liabilities of 
Perousts!, 19359 BOT SOTOO $6,279.36 
August 31, 1940 $21,870.32 $25 3579) 


and that neither the amount of the net income nor the 
income tax liability shown in said returns is in dispute 
in this proceeding. 
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5. That by letter dated July 7, 1942, the Commissioner 
of Internal Revenue acting for and on behalf of de- 
fendant asserted deficiencies in Federal income taxes 
against the plaintiff as follows: 


For the year Income taxes Surtaxesunder Total deficiency 
ended under Section1!3 Section 102* for the year 


August 31, 1939 None $3,389.55 $3,389.55 
August 31,1940 $924.46 $5,112.03 $6,036.49 


together with interest for the late payment of said taxes 
according to law. 


6. That on July 31, 1942, plaintiff paid to Nat Rogan 
Collector of Internal Revenue at Los Angeles the entire 
amount of the deficiencies asserted by the defendant (as 
set forth in paragraph 5 above) plus interest for the late 
payment of said deficiencies as follows: 


Interest on 
For the year Income taxes Surtaxes under deficiency for 
ended under Section 13 Section 102 the year 


August 31, 1939 None $3,389.55 $551.24 
August 31, 1940 $924.46 $5,112.03 $619.52 


and that interest of $1.67 and $2.98 respectively were 
overpaid by plaintiff for the two years. 

7. That of the taxes and interest paid, as set forth in 
paragraph 6 above, only the surtaxes paid for each of 
the two years under Section 102 of the law, together with 
the interest paid thereon, are in controversy in this pro- 
ceeding, plaintiff having abandoned its claim with re- 
spect to the income taxes under Section 13, in the amount 
of $924.46 together with the interest paid thereon. 

8. That on August 7, 1943, and within two years of 
the date of payment of the deficiencies in Federal income 

*For the year ended August 31, 1939 under the 1938 Revenue 


Act; for the year ended August 31, 1940 under the Internal Reve- 
ine weode: 
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and surtaxes hereinabove described, plaintiff filed its 
claims for refund on form 843 for the taxable years ended 
August 31, 1939 and August 31, 1940, true copies of 
which are attached to the plaintiff's complaint in this pro- 
ceeding and marked “Exhibit 1” and “Exhibit 2” re- 
spectively; that each of said claims set forth, under oath, 
the grounds for refund relied upon in this proceeding 
and facts describing, in detail, the factual bases of the 
claims; that on November 5, 1943, the Commissioner of 
Internal Revenue mailed, by registered mail, his notices 
of disallowance of said claims, excepting however that 
the Commissioner determined over-assessments of $41.98 
and $85.75, respectively, for the years ended August 31, 
1939 and August 31, 1940 due to the exclusion from 
plaintiff’s gross income of certain nontaxable bond in- 
terest erroneously reported in its returns for said years, 
and that, except for the over-assessments of $41.98 and 
$85.75, defendant has and still does refuse to refund or 
repay all or any part of such taxes. 

9. That plaintiff corporation was not formed for the 
purpose of preventing the imposition of surtaxes upon its 
shareholders. 

10. That if regularly introduced in evidence plaintiff’s 
books and records would show, in statement form, its 
financial condition, at the close of each of its taxable years 
eended August 31, 1931 to August 31, 1940, both inclu- 
sive, as shown in the Comparative Balance Sheet set forth 
in Exhibit A hereto attached. 

11. That if regularly introduced in evidence plaintiff’s 
books and records would show, in statement form, its 
business operations for each of its taxable years ended 
August 31, 1934+ to August 31, 1940, both inclusive, as 
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shown in the Comparative Profit and Loss Statements 
set forth in Exhibit B hereto attached. 


12. That if regularly introduced in evidence plaintiff’s 
books and records would show, in statement form, the 
analysis of its surplus account for the period from Au- 
gust 31, 1933 to August 31, 1940 as set forth in Exhibit 
C hereto attached. 


13. That as of August 31, 1939 and August 31, 1940, 
the fair market values of the stocks and bonds shown in 
plaintiff’s balance sheets, as set forth in Exhibit A, here- 
to attached were $108,245.00 and $114,125.00 respectively, 
determined in accordance with the market prices thereof 
on each of said days. 


14. That if called upon to do so, Mr. Eugene Over- 
ton would testify that during the period from July 1, 
1915 to August 31, 1940, both inclusive, plaintiff corpora- 
tion borrowed money in the amounts and for the pur- 
poses set forth in said Eugene Overton’s affidavit hereto 
attached and market Exhibit D. 


15. The pertinent portion of the deed covering the 
land upon which plaintiff's main school buildings are 
situated contains the following restrictions: 


“This conveyance is made upon and subject to the fol- 
lowing conditions of subsequence, all of which shall also 
be treated as covenants running with the land, and all of 
which the grantee assumes and agrees to perform and 
abide by, and hereby expressly makes binding upon its 
heirs, successors and assigns, viz; 

“Ist. That there shall be erected upon said premises 
and completed not later than one year from the date 
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hereof a school building in substantial conformity with 
plans and specifications therefor attached to a contract 
to be entered into by and between the Grantee herein as 
owner and one Fred W. Siegel, as contractor, which said 
contract, plans and specifications will be filed for record 
in the office of the County Recorder of Los Angeles 
County, to which said plans and specifications reference 
is hereby made for further particulars. 


“2nd. That from and after the date for the comple- 

tion of the building mentioned in the preceding subdivi- 
[1st] 

sion 6th, there shall be conducted upon the premises here- 
by conveyed for the period of at least ten years a first 
class school tor girls; and that during such period the 
premises shall not, nor shall any part thereof, be used 
for any other purpose. But such school use may in- 
clude the application of part of the grounds to athletic 
and other uses kindred and accessory to school uses. 


“3rd. That except as provided in the two preceding 
conditions numbered Ist and 2nd, said property shall be 
used for residence purposes only and the term ‘residence 
purposes’ shall not include, but 1s distinctly understood 
to exclude, a use for an apartment house, hotel, flat, 
sanitorium or hospital, each and all of such uses being 
distinctly prohibited. But the term ‘residence purposes’ 
shall include a use of a portion of the premises for a 
private garage or other ordinary outbuilding for use for 
domestic purposes by an occupant of a residence on the 
property: and shall also include the right of the occupant 
to keep thereon livestock and fowls in small quantities for 
the personal domestic uses of the occupant. 
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“7th. That no structure shall be placed upon such 
premises and occupied as residence at any time prior to 
the erection of the main residence upon the portion of the 
property upon which such other buildings have been or 
may be placed. And that any residence placed on said 
property shall at such time cost and be reasonably worth 


at least $5,000.00. 


“8th. That the Grantee shall perform the obligations 
hereinbefore imposed upon it with respect to street work 
to be done by it. 


“It is provided however that the Grantee may at any 
time in the future pay to the grantor the sum of $6,000.00 
in gold coin of the United States together with interest 
thereon at the rate of 7% per annum from the date 
hereof to the date of payment and upon such payment the 
Grantor shall execute to the Grantee a release of the con- 
ditions and covenants contained in the subdivision num- 
bered 2nd ante requiring the maintenance of a school on 
said property. 

“And it is provided further that all of said conditions 
and covenants shall terminate and be of no effect after 
January 1, 1950; but any forfeiture for a breach occuring 
prior to such date shall be absolute. 


“Tt is provided that as to the Grantee, its successors and 
assigns, the breach of any of the foregoing conditions 
and covenants shall cause such premises, together with the 
appurtenances, to be forfeited to and revert to the Grantor, 
his heirs, successors or assigns, each of whom shall have 
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the right of immediate entry upon such premises in the 
event of such breach. But the breach of any of the 
foregoing conditions and covenants by the owner of such 
property, or anyone in possession thereof under him, and 
any forfeiture or re-entry by reason of such breach, 
shall not operate to defeat or effect the lien of any mort- 
eage or deed of trust made in good faith, and for value 
upon such property or any part thereof; provided how- 
ever, that each, every and all of the foregoing condi- 
tions, and covenants shall at all times remain in full force 
and effect as against anyone requiring any title to such 
premises by a foreclosure or a sale under any such deed 
of trust or mortgage, and as against the holder of any 
such title a forfeiture may be enforced and a re-entry 
may be had for any breach by him of any of the cove- 
nants or conditions herein imposed upon or herein as- 
sumed by the Grantee, to the same extent as though the 
holder of such title had been the original Grantee here- 
in named. And provided further that the breach of any 
of such conditions by anyone may be enjoined, abated or. 
remedied by appropriate proceedings brought by Grantor, 
his successors or assigns, notwithstanding any condition 
of the title or liens thereon; but such rights are cumula- 
tive and the exercise thereof shall in no way effect the 
right of the Grantor to exercise his rights of forfeiture 
and re-entry where herein provided for.” 


16. Eugene and Georgia Overton each owned one- 
half of plaintiff’s stock during the taxable years. 


Dated: September 18, 1945. 


2 x 2 2 2 * 2 * * 


jlation No. 1) 


SETS: 


ol Property 


Land & Improvements 
School Bidgs. 

Auditorium & Fixtures 
Plant & Machinery 

Tennis Courts & Sprinklers 
Auto 

Linen, Dishes, Silver, ete. 
Depreciation 

Furn. & Fixt. (less depr.) 
Carpets —— SD 


Stocks & Bonds—Listed 
: —Uniisted 
Real Estate 


Decl. of Trust 1/3 
Note Ree. 


Other Assets 


Note Receivable 
Ada S. Blake, Lessee 
Accrued Interest Receivable 


Trustee A/C 


ed Charges 
Unexpired Taxes 
Insurance 


Note—Wm. C. DeMille Prod. Inc. 


United States of America 


RLBOROUGH CORPORATION 
COMPARATIVE BALANCE SHEETS 


(per books) 
8-31-1931 


36,368.07 
95,178.17 
80,169.70 
3,808.53 
6,615.38 
2,404.90 
2,818.33 
(69,836.80) 

12,761.99 
668.76 


58,678.75 

19,712.50 

35,292.59 
ane 


5,000.00 
9,716.45 
75.00 
868.19 


8-31-1932 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,404.90 
2,818.33 
(78,561.92) 

11,751.26 
445.84 


69,928.75 

19,712.50 

35,202.59 
== 


5,000.00 
= 

24375 

11,721.53 


EXHIBIT “A” 


8-31-1933 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,404.90 
2,818.33 
(86,735.96) 

10,400.94 
297.23 


$8,747.55 
19,712.50 
35,292.59 

5,000.00 


331.25 
3,587.14 
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8-31-1934 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615,38 
2,404.90 
2,818.33 
(94,106.23) 
9,177.94 
198,15 


42,686.55 
19,712.50 
35,292.59 

5,000.00 


8-31-1935 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(99,673.84) 
8,078.23 
132.10 


61,514.22) 
9,700.00) 

35,292.59 
5,225.00 


67,50 
4,932.74 
844,01 


$300,820.41 


— 


$303,604.88 


$274,948.96 


$252,933.89 


$253,962.86 


8-31-1936 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(148,870.29) 

Gr. 37,124.00 
“11,319.71 


78,543.40) 
) 
35,792.59 


1,000.00 
2M = 200.00 


573.53 
95.00 
8,018.25 
336.48 


250.00 
250.46 


$251,851.94 


8-31-1937 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(157,601.18) 
37,686.08 
11,319.71 


109,294.06 


950.78 


1,000.00 


7,323.04 

= UyAiee 
152.71 
15,682.38 
5,524.61 


143.13 


$260,459.24 


8-31-1938 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(165,861.06) 
38,337.47 
11,319.71 


(S 92,444.59 
(B 27,492.54 
950.78 


7,250.00 
5,901.07 
798.12 
30,277.32 


35.80 


$276,165.15 


8-31-1939 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(173,285.21) 
38,551.71 
11,319.71 


146,493.36 


950.78 


7,250.00 
7,682.77 
1,223.13 
19,417.09 
95.84 
13.11 


118.66 


$287,049.76 


8-31-1940 


36,368.07 
95,178.17 
80,169.70 
4,034.53 
6,615.38 
2,034.63 
2,818.33 
(180,582.31) 
38,687.47 
11,319.71 


157,093.29 


950.78 


805.50 
39,679.84 
8,463.08 


170.91 


$303.807.08 
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ILITIES AND CAPITAL:— 


Capital Stock 
due 1-21-31 
Mortgage Payable—Auditorium 


Notes Payable 
Georgia Overton 
Engene Overton 
Mark Overton 


counts Payable 

ed Interest & Taxes Payable 
Prop. Tax 
Salary 

Improvement Bonds Payable 
S. Blake, Lessee 


pital Stock Tax—accrued 
ss Profits Tax 
Surplus 
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\RLBOROUGH CORPORATION 
~ COMPARATIVE BALANCE SHEETS 


(per books) 
8-31-1931 


50,000.00 


50,000.00 


14,000.00 
6,500.00 
14,986.00 


aS 
1,499.32 


1,449.47 
as 
2,990.78 
ae 


159,394.84 


8-31-1932 


50,000.00 


40,000.00 


14,000.00 
6,500.00 
14,986.00 


aS 
1,288.87 


1,242.40 
2,123.92 
1,738.08 

513.27 
= 


171,212.34 


EXHIBIT “A” 


8-31-1933 
50,000.00 


30,000.00 


14,000.00 
6,500.00 
14,986.00 


2,829.74 


1,960.17 


513,27 
232.00 


153,927.78 
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8-31-1934 
50,000.00 


=i 


14,000.00 
6,500.00 
15,000.00 


1,542.42 


850.28 
1,500.00 


260.00 
465.05 
162,816.14 


8-31-1935 
50,000.00 


14,000.00 
6,500.00 
15,000.00 


1,855.35 


961.60 
1,800.00 


163,845.91 


$300,820.41 


$303,604.88 


$274,948.96 


—————— 
—— 


$252,933.89 


$253,962.86 


8-31-1936 


50,000.00 


14,000.00 
6,500.00 
15,000.00 


Tut. 414.16 
Tax 300.00 
100.00 
414.12 


1,300.00 


351.00 


163,472.66 


8-31-1937 8-31-1938 


50,000.00 50,000.00 


14,000.00 14,000.00 
6,500.00 6,500.00 
15,000.00 15,000.00 


414.16 414.16 
100.00 100.00 
207.05 


6,000.00 7,700.00 
360.00 722.00 


167,878.03 181,728.99 


8-31-1939 


14,000.00 
6,500.00 
15,000.00 


414.16 


100.00 


6,300.00 
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MARLBOROUGH CORPORATION 
COMPARATIVE PROFIT AND LOSS STATEMENTS (per books) 


Fiscal years ending Aug. 31 


1934 1935 1936 1937 1938 1939 1940 
INCOME 
School—Rental $21,254.61 $21,254.61 $26,127.75 $30,413.58 $30,413.58 $30,413.58 $30,413.58 
“ —Share 644.84 898.57 $58.35 1,765.11 $5,933.08 7,682.77 —- 
“«  —Capti. Addn.s 102,32 1,750.70 50.47 $62.08 651.39 214.24 135.76 
* —Paid by Lessee 207.07 207.07 207.07 207.07 207.05 —— 
Interest—Bonds 760.63 135.00 222.88 232.75 424.11 2,098.00 2,762.58 
—Notes Rec. 75,00 225.00 102.71 435.00 435.00 307.00 
Dividends 620.00 1,074.25 2,070.11 4,280.50 3,925.90 2,956.63 4,141.00 
Profit on Sale of Invest. 518.75 7,964.30 4,759.52 775.39 
“6 6 Anty 334,63 
Pimlico Tennis Courts 642.16 
Gain—Ligquidation of Trust 3,738.67 
Miscellaneous 18.08 16.70 
24,183.22 25,879.83 29,236.63 46,170.26 45,728.78 48,577.82 38,552.01 
EXPENSES :— 
Interest BH ATIVE 2,486.21 2,514.81 2,485.00 2,497.82 2,583.74 2,508.51 
Taxes—general 567.14 834,68 1,418.69 548.20 920.34 1,326.35 2,310.47 
Insurance 113.40 113.40 103.02 107.33 107.33 
Depreciation 8,774.61 9,188.97 9,013.54 8,730.89 8,259.88 7,424.15 7,297.10 
Miscellaneous 609.04 488.72 1,214.43 782.70 618.03 784.02 968.25 
Income Tax Provision 1,479.14 1,592.40 1,174.97 5,818.18 7,241.32 6,343.95 3,679.36 
School—share for 1934 644.84 
Loss on Sale of Investments 9,500.84 10,095.42 6,733.10 
* "Cancel, Notes Rec. 2,825.00 


" "Sale Real Estate 20,792.59 


15,294.86 24,850.06 28,359.88 39,264.89 26,377.82 18,462.21 16,763.69 
NET INCOME $ 888836 $1,02977 $ 876.75 $6,905.37 $19,350.96 $30,115.61 $21,788.32 
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MRL BOROUGH CORPORATION Vos 
No. 3727 -H- Civil 


Analysis of Surplus—(per books) 


Date Item Debit Credit Balance 
8-31-1933 Balance $153,927.78 
8-31-1934 Profit & Loss $ 888.36 162,816.14 
8-31-1935 Profit & Loss 1,029.77 163,845.91 
8-31-1936 Profit & Loss 876.75 

Dividends $ 1,250.00 163,472.66 
8-31-1937. Profit & Loss 6,905.37 

Dividends 2,900.00 167,878.03 
8-31-1938 Profit & Loss 19,350.96 

Dividends 5,500.00 181,728.99 
8-31-1939 Profit & Loss 30,115.61 

Dividends 17,500.00 194,344.60 
8-31-1940 Profit & Loss 21,788.32 

Dividends 2,500.00 213,632.92 


Exhibit “D” 
AFFIDAVIT 


State of California ) 
) ss. 
County of Los Angeles ) 

Eugene Overton, being first duly sworn, deposes and 
says: 

That he is, and during the years 1939 and 1940 was, a 
shareholder, officer and director of the Marlborough Cor- 
poration, plaintiff in this proceeding. 

That during the period from and after January 1, 1915, 
to and including August 31, 1940, the plaintiff, Marl- 
borough Corporation, borrowed the following sums from 
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the persons and for the purposes hereinbelow set forth, 
VAs 


1. That on or about July 6, 1915, plaintiff became in- 
debted to G. Allan Hancock, upon a note covering the 
purchase price of land, constituting the major part of the 
present site of plaintiff’s school at 3rd and Rossmore 
Streets in Los Angeles, in the amount of $14,000. This 
indebtedness was guaranteed by Eugene Overton. 


2. That on or about September 4, 1915, plaintiff be- 
came indebted to F. W. Siegel, a contractor, upon a note 
and mortgage covering part of the cost of construction 
of plaintiff's main school building in the amount of 


$32,500. 


3. That on or about May 27, 1916, plaintiff borrowed 
the sum of $52,500 from the Bond Investment Company 
of Los Angeles, to provide for unexpected additional 
costs incurred in erecting the plaintiff’s main school 
building. At Eugene Overton’s request, a part of this 
loan was guaranteed personally by G. Allan Hancock. 


4. That on or about June 24, 1916, plaintiff became 
indebted to Mr. John C. Austin on two notes totalling 
$1,680 covering architect’s fees on the new main school 
building erected in that year. 


5. That on or about September 22, 1922, plaintiff bor- 
rowed the sum of $40,000 from the Mortgage Guarantee 
Company of Los Angeles, to refinance the loan of $52,500 
previously made from the Bond Investment Company on 
Mia, 27, LONG: 


6. That @n or abowt Jume 22, 1925, plaintiff became 
indebted to Georgia Overton, its stockholder, in the sum 
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of $7,000 covering the purchase price of a 47 foot strip 
of land adjoining the school grounds. 


7. That on or about October 26, 1925, plaintiff bor- 
rowed from Eugene and Georgia Overton, its sole share- 
holders, the sum of $40,000 which was used to pay off 
the loan from the Mortgage Guarantee Company made 
on September 22, 1922. 


8. That on or about May 16, 1927, plaintiff borrowed 
the sum of $60,000 from the Farmers & Merchants Bank 
of Los Angeles, to cover the cost of a new auditorium 
and classroom building erected on the premises in that 
veat: 

9. On or about June 21, 1928, plaintiff borrowed the 
sum of $65,000 from the Spalding Company of Los An- 
geles for the purpose of refinancing the loan made on 
May 16, 1927, from the Farmers & Merchants Bank. 

10. That of the total borrowings enumerated herein- 
above, $140,000 thereof was used for the purpose of re- 
financing prior loans, leaving a net amount borrowed for 
the period of $172,680. 

Eugene Overton 


Subscribed and sworn to before me this 18th day of 
September, 1945. 


(Seal ) M. De Viney 
Notary Public in and for said County and State 


My Commission Expires March 10, 1947. 


[Endorsed]: Filed Sep. 18, 1945. 
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Sir Cae van NO. 2 
It is hereby stipulated by and between the parties, 


through their respective counsel, that the Court may 
accept the following as facts in this proceeding, subject 
to the right of either party to explain, amplify, or cross- 


examine in regard thereto: 


1. That if the plaintiff's auditors during the taxable 
years in question, Price, Waterhouse & Company, were 
called upon to testify regarding the property and depre- 
ciation accounts of the plaintiff corporation, they would 
testify that the costs of the plaintiff’s depreciable prop- 
erties and the depreciation sustained thereon (adjusted to 
income tax bases) as of the end of the taxable years 
ended August 31, 1939, and August 31, 1940, were as 


follows: 
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Schedule of Depreciable Assets and Accumulated 
Depreciation as at August 31, 1939, and 


August 31, 1940 


Book Accumulated Accumulated Net Book 
Age Value Depreciation Depreciation Value 
Asset Years 8/31/40 8/31/39 8/31/40 8/31/40 


(After income tax adjust.) 


Frame School 


Buildings 24 $ 95,178.17 $ 71,565.22 $ 74,737.82 $ 20,440.35 

Auditorium v3 74,916.87 26,833.62 28,706.54 46,210.33 

Auditorium 

Fixtures 13 S252 So 5,252.83 5,252.83 —O— 

Plant and 

Machinery 4,034.33 4,034.33 4,034.33 —0— 

Tennis Courts 5,165.38 5,165.38 5,165.38 —0— 

Sprinkler 

System 1,450.00 1,450.00 1,450.00 —l— 

Auto 2,034.63 2,034.63 2,034.63 —O— 

Linen Silver, 

Dishes 2,818.33 1,055.45 1,762.88 
*Furniture and 

Fixtures 38,687.47 33,899.35 35,210.11 3,477.36 

Rugs 11,319.71 11,319.71 11,319.71 —)— 

Totals $240,857.72 $161,555.07 $168,966.80 $ 71,890.92 


*Only book value figure different as at August 31, 1939, was Furniture 
and Fixtures which was $38,551.71 at that date. For all practical purposes, 
therefore, the book values as at August 31, 1939, were the same as at August 
31, 1940. 

2. That if regularly introduced in evidence, plaintiff’s 
books of enrollment would disclose that the relative 
geographical locations of the residences of the school’s day 


students were as follows: 
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Day Students 


Percent of Total 


School Year East West Total _East West 
1923-24 260 74 334 77S Lee 
1924-25 265 80 345 76.8 Ze 
1925-26 143 69 AZ 67.4 10) 
1926-27 174 85 259 67.1 32.9 
1927-28 306 168 474 64.5 3a 
1928-29 145 96 241 60.1 so 
1929-30 170 140 310 54.8 45.2 
1930-31 100 100 200 50.0 50.0 
1931-32 95 78 WAS 54.9 45.1 
1932-33 83 76 159 52.2 47.8 
1933-34 73 87 160 45.6 54.4 
1934-35 8&2 7/ 159 wale5 48.5 
1935-36 82 97 179 45.8 54.2 
1936-37 86 106 192 44.8 SW 
1937-38 88 128 216 40.7 is 
1938-39 8&8 159 247 Sano 64.4 
1939-40 79 149 228 34.6 65.4 
1940-41 74 143 ONG 34.1 C508) 
1941-42 70 128 198 30.8 64.7 
1942-43 59 117 176 38.5 66.5 
1943-44 ii. 168 245 31.4 68.6 
1944-45 81 224 305 26:5 LOS 
*K ok Kk 2K 7K K K *K * 


4. That after making all undisputed adjustments to its 
taxable net income for the years ended August 31, 1939, 
and August 31, 1940, plaintiff’s net statutory taxable in- 
comes for each of said years, after the tederal ineeine 
taxes except those under Section 102 here involved, were 
$30,971.96 amd) $22,829713 respectively. 

Dated: September 24, 1945. 

* * * *k * x * * * 


[endorsed]: Filed Sep. 24, 1945. 
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STIPULATION NO. 3 


It is hereby stipulated and agreed by and between the 
parties through their respective counsel that the Court 
may accept the following as facts in this proceeding sub- 
ject to the right of either party to explain or amplify or 
to cross-examine in regard thereto: 


ie 


That the original capital investment in plaintiff cor- 
poration was the sum of $50,000.00. 


rf. 
That the surplus per plaintiff’s books for the taxable 
years in question was: 
August 31,1939 . . . . $194,344.60 
August 31,1940 . . . . $213,632.92 


Je 


That the alleged overpayments of $1.67 and $2.98 for 
the taxable years ending August 31, 1939, and August 
31, 1940, respectively, were transferred to other accounts 
and that the same are stated by the Collector of Internal 
Revenue to be scheduled for refund shortly. That said 
payments are not therefore in controversy in this action 
and are not to be included as a part of any judgment en- 
tered into herein. 


IV. 


That the accumulations of plaintiff prevented the im- 
position of surtax upon plaintiff's shareholders in the 


sum of $2,402.99 for 1939 and $4,199.68 for 1940. 
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That attached hereto marked “Exhibit A” is the lease 
executed by plaintiff as lessor and Ada Blake as lessee 
under which lease the school was operated during the 
taxable years ending August 31, 1939, and August 31, 
1940. 


Dated: September 25, 1945. 


*K *K 5 K *K ok K ss 2K 


Exhibit A 
LEASE 


This Lease and Agreement entered into as of Sep- 
tember Ist, 1935, between Marlborough Corporation, a 
California corporation, Lessor, party of the first part, and 
Ada S. Blake, Lessee, of the City of Los Angeles, Cali- 
fornia, party of the second part. 


The situation as to which the parties are contracting 1s 
as follows: 


The Lessee since September Ist, 1925 has been in pos- 
session of and operating as Lessee the property herein- 
after described as a girls’ school, under the terms and 
conditions of a certain lease between Lessor and Lessee 
entered into June 23rd, 1925 and agreements supplemental 
thereto, and Lessee under the terms thereof has elected 
to renew said Lease for the period commencing Septem- 
ber Ist, 1935 and ending August 31st, 1942, under the 
terms and conditions hereinafter set forth. Therefore, the 
parties do agree as follows: 

I. 

The Lessor hereby leases to the Lessee all of the real 

property situate in the City of Los Angeles, State of 
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California, and being the property now occupied by the 
Marlborough School, described as follows, to-wit: 


* * * * * * * 2 X* 


Together with all furnishings and fittings now on said 
premises belonging to the Lessor, for the sole purpose of 
conducting, and the Lessee hereby agrees, during the term 
of this lease, to conduct on said premises and with the 
property hereby leased, a school for girls in the same 
general manner and with the same high standards and 
policies as said school is now being, and has for many 
years last past been, conducted. In the conduct of said 
school, the Jessee shall have the right to, and_ shall, 
use the name of “Marlborough School” or “Marlborough 
School for Girls.” No changes in the fundamental policy 
or policies followed for the last preceding ten (10) years 
in the conduct of said school shall be made by the Lessee, 
unless she first obtains the written consent of the Lessor 
thereto. 


Me 
TERM OF LEASE 


The term for which this lease is to continue is seven 
(7) years, beginning as of September Ist, 1935 and end- 
ing August 3lst, 1942. 


ITI. 
iets REPAIRS AND UPKDEE 


During the term of this lease the Lessee shall pay all 
state, county, municipal and federal taxes levied and as- 
sessed against the property hereby leased, at least ten 
(10) days before the same become delinquent. Should the 
Lessee fail to pay any such taxes at least ten (10) days 
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before the same become delinquent, the Lessor shall have 
the right, at its option, to pay at any time such taxes, 
together with any penalties that may have attached there- 
to, and the amount so paid, together with interest thereon 
at the rate of seven per cent (7%) per annum from the 
date of payment until repaid by the Lessee, shall imme- 
diately become due and payable from the Lessee to the 
Lessor. In the event any special assessment or assessments 
for local improvement are levied by any governmental or 
lawful authority against the leased property during the 
term hereof, Lessee will, in the year in which any such 
assessment shall become due and payable and in each 
succeeding year of the term hereof, pay to the Lessor one- 
tenth of the total amount of such assessment, including 
the interest thereon, if any. Such payment by the Lessee 
shall be made upon receipt of a statement from the Lessor 
of the amount thereof. 


The Lessee shall, during the term of this lease, keep 
the property hereby leased, including lawns, garden, fur- 
nishings and fittings in at least as good repair, order and 
condition as the same are at the time of the commence- 
ment of this lease, and renew worn out furnishings and 
fittings as may be necessary to maintain the standard 
next referred to, it being particularly understood and 
agreed that one of the important elements making for 
success in the conduct of said school is that the grounds, 
buildings, furnishings and fittings shall always be in first- 
class order and condition, and in a high state of repair 
and efficiency, and that the same shall at all times be kept 
by Lessee in at least as good condition as they are at the 
time of the commencement of this lease, excepting as 
herein otherwise provided in Paragraph XI, in the event 
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of damage by fire, earthquake, et cetera. All renewals 
or additions to the furnishings, fittings and paraphernalia 
of the school, the cost of which shall have been charged 
as one of the school expenses, shall become the property 
of the Lessor, subject to this lease. Wherever in this 
lease the words “furnishings and fittings” occur, it shall 
be understood to include also books, appliances, apparatus 
and equipment, unless the context clearly expresses a con- 
trary intent. 


Ive 
RENT 


The Lessee agrees to pay as rental for the property 
hereby leased, and for the use of the name and benefit of 
the goodwill, on November 15th, 1935 the sum of Seven 
Thousand Six Hundred Three and 39/100 Dollars 
($7,603.39), receipt whereof is hereby acknowledged, and 
on February 15th, 1936 the sum of Seven Thousand Six 
Hundred Three and 39/100 Dollars ($7,603.39), and on 
April 15th, 1936 the sum of Three Thousand Three Hun- 
dred Seventeen and 56/100 Dollars ($3,317.56), and on 
June 15th, 1936 the sum of Seven Thousand Six Hundred 
Three and 41/100 Dollars ($7,603.41), which shall be the 
rent from September Ist, 1935 to and including August 
3ist, 1936. Thereafter, during the term of this lease, the 
Lessee agrees to pay as rental for the said property, and 
for the use of the name and benefit of the goodwill, the 
sum of Thirty Thousand Four Hundred Thirteen and 
58/100 Dollars ($30,413.58) per year, payable as fol- 


lows: 


Seven Thousand Six Hundred Three and 39/100 Dol- 
lars ($7,603.39) on November 15th of each year, which 
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shall be the rent from September Ist to December Ist of 
each year; Seven Thousand Six Hundred Three sand 
39/100 Dollars ($7,603.39) on February 15th of each 
year, which shall be the rent from December Ist %o 
March Ist of each year; Seven Thousand Six Hundred 
Three and 39/100 Dollars ($7,603.39) on April 15th of 
each year, which shall be the rent from March Ist to June 
Ist of each year; and Seven Thousand Six Hundred Three 
and 41/100 Dollars ($7,603.41) on June 15th, which 
shall be the rent from June Ist to September Ist of each 
Wear: 


y. 
ACCOUNTS—DETERMINATION AND DIVISION 
GF NET PROFITS 


All money received by the Lessee 1n connection with 
the conduct of the school shall, at all times during the 
term of this lease, be deposited by her in a bank in the 
City of Los Angeles, 1n a separate account in which no 
other funds shall be deposited, and all disbursements for 
school expenses shall be paid by check against said ac- 
count, except petty cash expenditures. Said account is 
sometimes hereinafter referred to as the “school account.” 

The school fiscal year shall be from September Ist to 
August 3lst, and it shall be divided into two “periods,” 
the first “period” being from September Ist to March 31st 
and the second “period” from April Ist to August 31st. 
During the term of this lease, the Lessee agrees to keep 
full, true and accurate books and accounts, and the keep- 
ing of such accounts shall be at all times under the gen- 
eral supervision and direction of the firm of Price, Water- 
house and Company, certified public accountants, and the 
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Lessor shall have the privilege at all times of obtaining 
through said accountants any information it desires from 
said books and accounts. Immediately after the expira- 
tion of each “period” above specified, the Lessee shall 
have the said books and accounts audited by such ac- 
countants and have them prepare and furnish to the Les- 
sor a report of such audit. 


The net profits shall be determined in the same gen- 
eral manner as heretofore determined by the audits made 
by Price, Waterhouse and Company; provided, however, 
that in determining said net profits, no reserve for de- 
preciation shall be deducted from the gross income, and 
the following items shall be included as expenses of con- 
ducting the school, namely: The cost of supervision and 
audits by the said accountants, the cost of permanent im- 
provements, taxes and assessments paid by the Lessee as 
herein provided, the rental required to be paid by the 
terms of this lease, cost of repairs, upkeep and renewals 
and additions to furnishings and fittings, the cost of in- 
surance, and all other items of expense (except income 
taxes) set forth in the profit and loss accounts prepared 
by Price, Waterhouse and Company in their audits made 
during the year ending August 31st, 1934, and such other 
items as elsewhere in this lease it is provided shall be 
included as items of expense of conducting the school; and 
provided that the salary of the Lessee as principal of the 
school shall not be charged at more than Ten Thousand 
and 00/100 Dollars ($10,000.00) per annum. 

Immediately after the determination each year by the 
auditors, by the audit which shall be made 1mmediately 
after August 31st of each year, of the net profits for the 
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last preceding fiscal year, the Lessee shall pay to the Les- 
sor fifty per cent (50%) of the net profits for such fiscal 
year and fifty per cent (50% ) thereof may be taken and 
retained by the Lessee; provided, however, that in the 
event any profits shall be derived from the conduct of 
said school for the fiscal year ending August 31st, 1936, 
the Lessee may take and retain thereof not exceeding 
Four Thousand Two Hundred Eighty-five and 83/100 
Dollars ($4,285.83), free of any claim or interest of the 
Lessor, and any profits for said fiscal year in excess of 
said sum shall be divided equally between Lessor and Les- 
see. If the Lessee shall take and retain from the net 
profits for said fiscal year all or any part of said sum of 
Four Thousand Two Hundred Eighty-five and 83/100 
Dollars ($4,485.83), the amount so taken and retained 
shall be repaid by Lessee into the school account, to be 
held and used as working capital. Out of any net profits 
derived from the conduct of said school and taken and 
retained by Lessee, Lessee shall from time to time repay 
into the school account as working capital additional sums 
until said working capital shall amount to the sum of 
Ten Thousand Dollars ($10,000.). If after said work- 
ing capital amounts to Ten Thousand Dollars ($10,000. ) 
it is depleted, in the operation of said school, below the 
said amount, Lessee will, out of profits thereafter aris- 
ing and taken and retained by Lessee, restore said work- 
ing capital to the amount of Ten Thousand Dollars 
($10,000.). Lessee may at her option invest and reinvest 
any portion of said working capital, in excess of Five 
Thousand Dollars ($5,000.), in readily marketable securi- 
ties, and Lessor shall not share in or be charged with 
any profit or loss arising from so investing said working 
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capital, nor shall such profit and loss be treated as a 
profit or loss from school operations. 


Should Price, Waterhouse and Company, or any other 
accountants who may hereafter be employed, be unable 
or unwilling at any time to make any such audit or to 
supervise the keeping of said books and accounts, the 
Lessor shall have the right to appoint any other certified 
public accountant, or firm of public accountants, doing 
business in the City of Los Angeles to make said audits 
and to supervise the keeping of the books and accounts, 
and the references in this lease to Price, Waterhouse and 
Company shall then apply to such other auditors. 


WAL, 


SCHOOL PRINCIPAL—ASSIGNMENT OF 
LEASE—VICE PRINCIPAL 


It 1s particularly understood and agreed that this lease 
is given by the Lessor solely because of the fact that 
the directors of the Lessor have confidence in the ability 
of the Lessee to personally conduct the school in the 
manner that it should be conducted and has been con- 
ducted in the past; and the Lessee therefore agrees that 
she will at all times during the term of this lease, per- 
sonally act and be known as the Principal of the school. 
and that she will at all times remain in actual personal 
charge, supervision and management thereof, fulfilling the 
duties usually incident to the position of principal of such 
a school, and that this lease nor any interest of Lessee 
in this lease shall not be hypothecated or assigned by her 
in whole or in part, nor shall it or any interest in it be 
assignable or transferable by operation of law, nor shall 
the premises or any portion thereof be sublet, and any 
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attempt to assign this lease in whole or in part, or any 
interest in this lease, or to sublet the premises or any 
part thereof, shall be wholly void. The Lessee shall not 
delegate her authority as principal to any other person, 
nor assign any of her rights under this lease. 


As one of the principal motives inducing the Lessor to 
execute this lease is to insure, as far as possible, the con- 
tinued operation of the school as in the past, and as both 
parties realize the necessity of always having available 
one who could, in case of the incapacity of the Lessee 
or termination of this lease, assume the duties of prin- 
cipal, the Lessee agrees that she will always endeavor to 
keep in her employ a woman who shall be known as the 
“vice principal” or ‘‘associate principal,’ and who shall 
perform the duties usually incident to the position of a 
vice principal in such a school, and who would be capa- 
ble of undertaking the duties of principal and assuming 
the management of the school. 


VII. 


POLICIES—SALARIES—GENERAL EXPENSES— 
PERMANENT IMPROVEMENTS 


It is understood that the Lessee, during the term of 
this lease, shall have the entire control and management 
of the school in all its branches and departments without 
interference by the Lessor; provided, however, that the 
Lessee shall not, without first obtaining the written con- 
sent of the Lessor, make any fundamental or material 
change in any existing policy or plan upon which the 
school is now being conducted, or any general change in 
the present scale of salaries paid to teachers in the school, 
or any change in the present method of conducting the 
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school which would involve a material increase or de- 
crease in the cost of conducting it, or any addition, al- 
teration or permanent improvement to the premises, as 
distinguished from repairs and renewals incidental to 
upkeep. Provided further, that should any additions, 
alterations or improvements be required by any future 
laws, ordinances or governmental regulations, the same 
may be made without the written consent of the Lessor 


VIII. 
Piet OR INCAPACITY OF LESSEE 


Should the Lessee die, or should she for any reason 
(except by reason of temporary illness or incapacity 
lasting not more than six consecutive months) become 
incapacitated to such an extent that she shall not be able 
to personally perform her duties as principal and manage 
and conduct the school, then the Lessor may, at its option, 
immediately terminate this lease. 


IX. 
SEAN TO PURCHASE 


Lessee shall have the right, on September Ist, 1940 or 
thereafter on the date of the expiration of any “period,” 
during the continuance of this lease, to purchase the good- 
will and right to use the name of the school, provided she 
is not in default hereunder and has paid all rental due 
Lessor, and provided she has given the Lessor at least 
six (6) months previous notice in writing of her inten- 
tion to so purchase, upon paying to the Lessor the sum 
of Twenty-five Thousand and 00/100 Dollars ($25,000.00) 
lawful money of the United States. Upon so purchasing 
the goodwill and the right to use the name, she shall 
immediately vacate the premises hereby leased and sur- 
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render and deliver up the possession thereof to the Les- 
sor, together with all furnishings and fittings therein or 
thereon which are the property of the Lessor, and there- 
upon this lease shall be terminated. Provided further, that 
at the time of giving notice of her intention to purchase 
the goodwill and right to use the name, the Lessee shall 
also have the right, at her option, to elect to purchase (in 
addition to the goodwill and right to use the name) the 
buildings on the premises and all the said furnishings 
and fittings; and should she elect so to do, the same shall, 
within six (6) months thereafter, (1f the Lessor and 
Lessee cannot agree as to value) be appraised at their 
then reasonable value for removal, by a board of three 
appraisers, one to be slected by the Lessor, one by the 
Lessee, and the third by the two so selected. The ap- 
praisers shall certify their appraisal in writing to each 
party hereto. The decision of any two of the appraisers 
shall be binding upon both parties. On the date fixed by 
Lessee in her notice as the date on which she intends to 
purchase the goodwill, the Lessee shall pay (in addition 
to the purchase price of the goodwill and the right to 
use the name) as the purchase price of the buildings, the 
full appraised value thereof, and she shall pay as the pur- 
chase price of the furnishings and fifttings fifty per cent 
(50% ) of the appraised value of the whole thereof. 


As soon as possible after purchasing the buildings 
and furniture and fittings, the Lessee shall cause the same 
to be removed from all the land, and shall also cause all 
holes and excavations to be filled with good earth and 
the land to be left in good order and condition. In re- 
moving the buildings care shall be taken as far as pos- 
sible not to damage trees on the land. 
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Should the Lessee purchase the good will and right to 
use the name, the Lessor agrees not to conduct or cause 
to be conducted any other girls’ school of that name 
in the County of Los Angeles, California, so long as the 
Lessee, or any person deriving title to the goodwill from 
her, operates a girls’ school in said County. Further- 
more, the Lessor declares that it does not intend, in case 
it sells the goodwill, to conduct thereafter any school of 
that name at any place, and should the statutes of Cali- 
fornia hereafter be amended so as to permit of an agree- 
ment by one selling the goodwill of a business, not to 
carry on a like business within greater limits than a 
specified county, then the Lessor agrees that it will not, 
during said time, conduct or cause to be conducted a 
girls’ school of that name within the greatest area as to 
which the law then permits such an agreement to be made. 
It is, however, understood that as the land hereby leased 
is restricted against use prior to 1950 for anything but 
residence purposes or a girls’ school, nothing herein con- 
tained shall be construed as prohibiting the Lessor, after 
the purchase of the goodwill by the Lessee, from utilizing 
the premises hereby leased for a girls’ school, provided 
the name “Marlborough School,” or “Marlborough School 
for Girls,’ or some similar name, is not used, and pro- 
vided that no attempt shall be made to draw off any of 
the pupils of Lessee or those deriving title to the good- 
will from her. 


X. 
INSURANCE 


During aie term of this lease, the Lessee shall at all 
times keep the buildings, furnishings and fittings hereby 
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leased, and any renewals or additions thereto, insured 
against damage by fire, for at least the same amount, if 
obtainable, as now carried by Lessee, and shall also carry 
such other insurance, if obtainable, as is now carried in 
connection with the conduct of the school. Such insur- 
ance shall be written by companies approved by the Lessor 
and shall provide in effect that amounts which may be- 
come due thereunder in case of loss or damage by fire 
shall be payable to the Lessor, or if the property is mort- 
caged to the mortgagee. The cost of carrying such insur- 
ance shall be paid by the Lessee and chargeable as one 
of the expenses of conducting the school. Furthermore, 
should the parties hereto agree that other types of insur- 
ance should be carried, the cost thereof shall likewise be 
payable by the Lessee and chargeable as one of the ex- 
penses of conducting the school. Should the Lessee fail to 
cause insurance to be written and carried as herein pro- 
vided, the Lessor may do so, and charge the cost thereof 
to the Lessee, which cost upon being paid by Lessee shall 
be chargeable as one of the expenses of the school. The 
Lessee agrees not to keep any materials on said premises, 
or do any act which will have the effect of voiding any 
fire insurance. 


oor 
DAMAGE i) rc, 


Should any of the property hereby leased be damaged 
at any time by fire, the Lessor agrees (excepting as here- 
inafter otherwise provided) to apply the amount of any 
fire insurance money received by it, or any mortgagee, 
in compensation for such damage, towards repairing the 
damage; but should the amount of fire insurance money 
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received be insufficient to pay for the proper repairs and 
renewals, then the deficit shall be paid sixty per cent 
(607% ) by the Lessor and forty per cent (40%) by the 
Lessee; provided, however, that as soon as the cost of 
repairing the damage is ascertained, and if it then ap- 
pears that the cost will be in excess of the amount of 
insurance money which is to be applied towards repairing 
the damage, and if the Lessee is then unwilling to bear 
her said forty per cent (40%) of the excess, she may 
then elect to immediately terminate this lease; provided 
further, that should the main school building be so dam- 
aged by fire subsequent to September Ist, 1940, as to 
make it impractical to conduct the school and properly 
house and care for therein the pupils and teachers, then 
the Lessor shall, at its option, have the right to terminate 
this lease. In the event Lessor terminates this lease after 
September Ist, 1940 by reason of fire damage as afore- 
said, Lessee shall, provided she is not then in default 
under this lease, have the right to purchase the goodwill, 
buildings and furnishings as given her by paragraph IX, 
within the period of six months from date of termination 
of this lease; provided Lessee shall, within thirty (30) 
days from receipt of notice from Lessor of such termina- 
tion of this lease, give to the Lessor written notice of 
her intention to so purchase said goodwill, buildings and 
furnishings within said period. 


Should the main school building be damaged at any 
time by earthquake, accident or by violent action of the 
elements (other than fire) to such an extent as to render 
it unpractical to conduct the school and properly house 
and care for therein the teachers and pupils, then this 
lease shall immediately terminate and be at an end, and 


254 Marlborough Corporation vs. 
(Stipulation No. 3) 


Lessee shall have the right to at that time purchase the 
goodwill, buildings and furnishings as given her by para- 
eraph XI, on giving to the Lessor the notice in this 
paragraph XI hereinabove specified; provided however, 
that if such damage is at the time covered by insurance 
against such damage to the extent of seventy-five per 
cent (75%) of the cost of repairing the damage, then 
the provisions above set forth in this paragraph XI as 
to applying the amount of fire insurance received towards 
the cost of rebuilding and sharing the additional cost, shall 
apply. 

In the event that the buildings are so damaged by fire 
or other casualty that the school cannot be conducted and 
the pupils and teachers properly housed and cared for 
therein, then the Lessee shall be relieved of her obliga- 
tion to pay the rental herein in paragraph IV provided 
for the period during which the school cannot be con- 


ducted therein. 


2K 2 2k 2 2K 2k 2K * 2 
XIV. 
LESSOR RETAKING POSSESSION— 
ACCOUNTING 


Upon any termination of this lease because of the ex- 
piration of the term thereof, or under the provisions of 
Paragraph VIII because of the death or incapacity of the 
Lessee, or, under the provisions of Paragraph XI, be- 
cause of firé; earthquake, etc., the Lessor shall) havewihe 


right at its option to immediately enter into and take and 
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retain possession of all the property hereby leased and 
all furniture and fittings therein or thereon which are 
the property of Lessor, and at its option to immediately 
take over and retain the conduct, control and manage- 
ment of the school and all business and affairs incidental 
thereto, together with all money, accounts and bills re- 
ceivable and other assets properly belonging or appertain- 
ing to the conduct of the school and its affairs; it being 
intended to so provide hereby that the Lessor shall have 
the right to step into the place and stead of the Lessee 
so far as concerns the conduct, business and affairs of the 
school, (the Lessor also assuming the liabilities for the 
“period” during which the lease is so terminated); pro- 
vided however, that at the end of the “period” in which 
the lease is so terminated, the Lessor shall cause said ac- 
countants to audit the books and accounts for the “period,” 
and as soon as said audit is completed shall pay to the 
Lessee, her executor or administrator (after deducting 
the amount due to the date of such termination on said 
rental provided in Paragraph IV hereof) such proportion 
of the Lessee’s fifty per cent (50%) of the net profits 
for such “period” as the time from the beginning of the 
period to the date the lease is terminated bears to said 
fifty per cent (50%) of the net profits. But if, upon any 
termination of this lease the Lessee exercises her right 
to purchase the goodwill and right to use the name, then 
the conduct, control and management of the school and 


all its business and affairs, and all moneys, accounts and 
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bills receivable and other assets properly belonging or ap- 
pertaining to the conduct of the school and its affairs 
(excepting the premises hereby leased and all furnish- 
ings and fittings therein or thereon which are the prop- 
erty of the Lessor) shall remain in the Lessee, and She 
shall cause the accountants to audit the books and ac- 
counts to determine the net profits, if any, for the last 
preceding “period,” or fraction thereof, and upon the 
completion of the audit the Lessee shall pay to the Lessor 
its fifty per cent (50%) of said net profits, as shown 
by said audit. 


* * X ok 2 2k x * * 


XVII. 
INSEE BCMON BY LESsok 
The Lessor shall have the right to enter in and upon 
the premises at all reasonable times to inspect the condi- 


tion thereof and of the furnishings and fittings. 


In Witness Whereof, the parties herto have executed 


this lease on the date first above written, in duplicate. 


MARLBOROUGH CORPORATION, 
By Eugene Overton 
President. 
Lessor. 
Ata 5. Bike 


Lessee. 


[Endorsed]: Filed Sep. 25, 1945. 
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[| PLAINTIFF’S EXHIBIT NO. 1] 


Policy Memo Re Reserve Fund. 


It has been for many years and still is the purpose of 
the stockholders and directors of Marlborough Corpora- 
tion to accumulate and establish a reserve fund in cash 


and/or liquid securities to provide for probable future 


business requirements and contingencies. 


So far as can be foreseen at the present time, these 


probable business requirements and contingencies are be- 


lieved to be as follows: 


(1) Possible fire loss not compensated for by 
insurance, estimated at 

(2) Remodelling buildings in the event it is 
decided to eliminate the boarding depart- 
ment, and for other contingencies, esti- 
mated at : 

(3) Additions to See or new patie 

that may be required, estimated at 

(4) To provide for working capital if the 
present lease on the School should be 
terminated 

(5) To provide for obsolescense and de- 
preciation e. 

(6) To provide for ce gener as 
no earthquake insurance is carried, esti- 
mated at i: as 

(7) Indebtedness to Mark vonead eee 
C. Overton and Eugene Overton 


$20,000.00 


15,000.00 


35,000.00 


50,000.00 


67,000.00 


20,000.00 
35,500.00 


242,500.00 
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In order to gradually accumulate this reserve fund it 
is the policy to pay very moderate dividends until the 
reserve fund is established. 


Eugene Overton 
Georgia C. Overton 
Case No. 3727-H Civil. Marlborough vs. U.-Saee 
Pitfs. Exhibit. Date Sep. 25, 1945. No. 1 in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of Calit. “aay 
Frankenberger, Deputy Clerk. 


(PLAINS EXT PNR 


Policy Memo Re Reserve Fund. 
November 7, 1939. 
It has been for many years and still is the purpose 
of the directors of the Marlborough Corporation to ac- 
cumulate a reserve fund in the form of cash and liquid 


securities of approximately $215,000.00 to take care of 
estimated requirements as follows: 


(1) Possible fire loss not compensated for by 

insurance oe ee ee wl.  § BOGIES 
(2) Remodelling buildings in the event it is 

decided to eliminate the boarding depart- 

ment, and for other contingencies . . 15,000.00 
(3) Additions to buildings, or new buildings 

that may be required .... . . 35,0000 
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(4) To provide for working capital if the 
present lease on the School should be 


femuiiiated . . . s ... . . « —Q0GOING 
(5) To provide for obsolescence and depre- 
SiewmiOhee 4 =. . . . . . . 8 eis 75, GC0I0D 
(6) To provide for earthquake damage, as 
no earthquake insurance is carried . . 20,000.00 
$215,000.00 


In order to gradually accumulate this reserve fund it 
is the policy to pay very moderate dividends until one- 
half of the reserve fund is built up, and thereafter, if 
profits warrant, to materially increase the dividends, but 
not in excess of one-half the profits, until the reserve 
fund is completed. 

Eugene Overton 
President 


Case No. 3727-H Civil. Marlborough vs. U. S. A. 
Pltfs. Exhibit. Date Sep. 25, 1945. No. 2 in Evidence. 
Glerk Uso ienuct Court, Sou. Dist. of Cahi> Boe 
Frankenberger, Deputy Clerk. 
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Address Reply To 
“United States Attorney” 
and Refer to 
Initials and Number 
GMB:lm 


Department of Justice 
UNTER STATES ATTORNEY 
Southern District of California 
Los Angeles 12 


October 1, 1945 


Edmund L. Smith, Clerk, 
U. S. Bistricr’ Gore 
Los Angeles 12, California. 


Re: Marlborough Corporation v. United States 
No. 3727-H 
Dear Mir. Siitetar 
Transmitted herewith is one copy of plaintiff’s exhibit 
No. 5 for identification which has been photostated by the 
Department of Justice. The original has been returned to 


counsel for the plaintiff in accordance with the order of 
Judge Hollzer dated September 27, 1945. 


Very truly yours, 
CHARTERS it. An. 
United States Attorney. 


By George M. Bryant 
George M. Bryant, 


Assistant U. 3S. Attormey, 
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Los Angeles, California 


January 23rd, 1923 
My Dear Georgia: 


Herewith is a memorandum to supplement or complete 
my will which is in Fritz’s possession. I hope to give 
during my life time a part of the legacies to Lucian and 
Nellie and Jennie, especially to Lucian. You will know, 
however, about this from time to time and will act ac- 
cordingly. 

I give this definite sum to Mark because I want him 
to feel that he has it for his very own. Under the cir- 
cumstances, it will make no difference to you. It may 
be necessary to change the scale, but I think that there 
will be enough for everything. 

I will at my leisure, make another memorandum of 
keepsakes that I would like given to others. If not, use 
your own judgment. 

Mark Overton $20000 
Lucian Knight $15000 
Jennie Blanchard $ 5000 
Nellie Blanchard $ 5000 


Everett Smith $ 5000 
Gordon Smith $ 5000 
Nellie F. Moulton $ 2500 
Ellen J. Flood $ 1000 
Charles Hall $ 1000 


Ellsworth Saunders $ 1000 
Mary S. Caswell 
Case No. 3727-H Civil. Marlborough vs. U. S. A. 
Pitfs. Exhibit. Date Sep. 27, 1945. No. 5 Identification. 
OGrk VO ombictrict Court, Sou. Dist er Cali eae we 
Frankenberger, Deputy Clerk. 


[Endorsed]: Filed Oct. 3, 1945. Edmund L. Smith, 
Clerk. , 
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[DEFENDANT’S EXHIBIT B] 


Expert Testimony a Specialty VAndike 4078 
“Over 8000 Appraisals in Southern California” 
C. G. BROWN 


Appraiser of Real Estate 
426 South Spring Street 
Los Angeles (13) 


September 25, 1945. 


Re Marlborough Corp. vs. United States 
No. 3727-H 
George M. Bryant, Esq., 
Assistant U. 5. Attorney, 
tes Angeles 12 Cab 
Dear Mr. Bryant :— 

Herewith certain values pertaining to the Marlborough 
School for Girls, located at the northeast corner of Third 
and Roosmore, Los Angeles, as requested in your letter 
to me under date of September 24. As may be seen from 
above dates, I have not had time to make a regular, full- 
fledged appraisal and the figures given are therefore neces- 
sarily in the nature of preliminary ones. However, I do 
not stirmise that, were final figures to be determined, they 
would vary greatly from those here used. 


Question 1. Replacement cost of main building, fire- 
proof construction. 


list Floor, 280,000 Ciutat 5Otcents... es $140,000.00 
Ane “ 170,840/0eR Was. cee 76,878.00 
3hd 49 ORO) OS BO. ee 19,600.00 
Basement 79,000 “ “% 2s ~ 2... 19,750.00 
Dota Vialte 1940 prie@és....0.... a ee ee 256,228.00 


Reduce + per cent to obtain 1939 value or $245,000.00 
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Question 2. Reconstruction of plant at new location— 
fireproof. 


1939. 1940. 
Main Building ................ $245,000.00 $256,228.00 
Auditorium, 269,500 Cu 
aimee CCMtS.....0..2..0:... 88,935.00 
Twelve—CLK—Dempsey Insert 10083 .. .. .. . .. .. dw 


<9 


Reduce 4 per 
cent for 1939 value...... 85,380.00 
Gymnasium. 63,000 Cu Ft 


euro cents (40)......... 20,000.00 21,050.00 
Menace Court) 125 x 175’, 

ZEWOO sq” it.........-....... 3,300.00 3,400.00 (15¢) 
Other concrete, walks etc. 900.00 1,000.00 
GA: CS 700.00 750.00 


Landscaping and planting 3,500.00 4,000.00 


ie $358,780.00 $375,363.00 


Question 3. Land Value, R-1 Zone assumed. 
712 Feet on Rossmore at $80 per Front Ft.....$56,960.00 
47 Feet on Third Street at $70 per Front Ft. 3,290.00 


“TPE ccacsasnocnca a re $60,250.00 


Question 4. Salvage Value of present buildings. 
$8,000.00 in 1939 and $9,000.00 in 1940. 


Question 5. Market Value of Land and Buildings “as is”’. 
$135,000.00 in 1939. $140,000.00 in 1940. August 31, 
both yrs. 
Thanking you kindly for this opportunity to serve you, 
Very Respectfully, 
CG Brown 
CGB /me C. G. Brown 
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Case No. 3727-H Civil. Marlborough v. U. S. A. 
Defts. Exhibit. Date Sep. 26, 1945. No. B in Evidence. 
Clerk, U. S$. Distriet Court, Sou. Dist. of Cali” “Ra: 
Frankenberger, Deputy Clerk. 


[Endorsed]: No. 11881. United States Circuit Court 
of Appeals for the Ninth Circuit. Marlborough Corpora- 
tion, Appellant, vs. United States of America, Appellee. 
Transcript of Record. Upon Appeal From the District 
Court of the United States for the Southern District of 
California, Central Division. 


Filed March 11, 1948. 


PAUL P. O'BRIEN 


Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11881 


MARLBOROUGH CORPORATION, 
Appellant, 
Vv. 
wep STATES OF AMERICA, 
Appellee. 


ORDER EXTENDING TIME FOR FILING THE 
RHeeRD AND DOCKETING THE ACTION 
Petite APPELLATE COURT 


Upon motion of appellant, consented to by appellee, and 
for good cause shown, the time for filing the record on 
appeal and docketing the action in this court is extended 
to Mar. 15, 1948. 


Dated: January 23, 1948. 


PRANCIS A. GARE Chal 
Judge of the United States Circuit Court of Appeals for 
the Ninth Circuit 


[Title of Circuit Court of Appeals and Cause | 


Menon Fok AN ORDER EXTENDING “TE 
VtiperORS FILING TRANSCRIBYD @ tii 
RECORD AND DOCKETING THE ACii@N 
ON Qe Ee BAL UNDER RULE 73 OF FEDER 
RG@esser ClVIL PROCEDURE 


Whereas, Notice of Appeal in the above cause was 
filed with the United States District Court, Southern 
District of California, Central Division, on November 25, 
1947, and 
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Whereas, the trial court, by an order duly entered, ex- 
tended the time for filing the record on appeal and docket- 
ing the action in the United States Circuit Court of Ap- 
peals, to February 3, 1948, and 


Whereas, in an effort to abbreviate the record on ap- 
peal, counsel for the parties have been diligently engaged 
in the preparation of an agreed statement of the testi- 


mony betore the ttiaecourt, and 


Whereas, in order to join in such an agreed statement, 
counsel for defendant is required, by the rules of the 
Department of Justice, to submit such statement to his 
superior in Washington, D. C., for approval, which ap- 
proval may require as much as sixty to ninety days to 
obtain, and 


Whereas, considerable expense in printing the record 
on appeal may be saved and the issues on appeal clari- 


fied by such an agreed statement of the testimony; 


Now, Therefore. counsel for the appellant moves the 
Court for am order, pursuant to Rule 13, of the Rules er 
the United States Circuit Court of Appeals for the Ninth 
Circuit, extending the time for filing the record on appeal 
and docketing this cause in the appellate court to May 3, 
1948. 

* x * x * * * * * 

Defendant consents to the foregoing motion. 


* x 2 * 2 * * * * 


[Endorsed]: Filed Jan. 23, 1948. Re-filed Mar. 11, 
1948. Paul P. O’Brien, Clerk. 


United States of America 26/7 


[Title of Circuit Court of Appeals and Cause] 


STIPULATION AND ORDER 


It Is Stipulated by and between counsel for respective 
parties in the above proceeding that the Court shall con- 
sider as the record on appeal the printed record on ap- 
peal, plus such portions of the original exhibits trans- 
mitted by order of the District Court, dated March 5, 
1948, as the parties may designate in their respective 


briefs. 


Dated at Los Angeles, California, this 23d day of 
March, 1948. 


* x 2k x 2 2 * 2 2 


It Is So Ordered this 23d day of March, 1948. 


CLIFTON MATHEWS 
Judge 


[Endorsed]: Filed Mar. 23, 1948, Paul P. O’Brien, 
Clerk. 
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APPELLANTS STATEMENTS OF SPOInts ye 
WHICH IT INTENDS TO RELY ON APPERe 


Upon appeal in the above entitled cause, appellant in- 
tends to rely upon the following points: 


(a) The trial court erred in finding and concluding 
that appellant corporation was a holding company, with- 
in the meaning of Section 102 of the applicable revenue 


laws, during the taxable years in question. 


(b) Assuming the trial court was correct in holding 
that appellant was a holding company, within the mean- 
ing of Section 102 of the applicable revenue laws, dur- 
ing the taxable years in question, there was ample evi- 
dence in the record by way of stipulation, testimony and 
admitted exhibits, to overcome any prima facie effect that 
status as a holding company might have had on the ulti- 
imate question of a purpose to avoid surtaxes on appel- 


lant’s shareholders. 


(c) After refusing to admit evidence of the amounts 
expended by appellant in repairing and remodeling its 
school properties after resuming active conduct of the 
school in 1942, the trial court erred in basing its con- 
clusions upon the finding that in 1946 appellant’s school 
properties were in good repair and had not been sub- 


stantially altered. 


(d) That apart from any presumptions provided by 
law the trial court’s Findings of Fact and Conclusions of 


Law were clearly erroneous in the light of the stipulated 
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evidence and the uncontradicted testimony of the wit- 
nesses. 


(e) The trial court erred in concluding that appellant 
had not proved there was no purpose to avoid the im- 


position of surtax upon its shareholders. 


(f{) The trial court erred in concluding upon the evi- 
dence that appellant, in either the year ended August 31, 
1939 or August 31, 1940, was availed of for the pur- 
pose of preventing the imposition of surtax upon income 
of its shareholders through the medium of permitting its 
earnings and profits to accumulate instead of being di- 
vided or distributed. 


Dated: April 1, 1948. 


* * 2K *K *K * ** *K *K 


Service of the within Statements of Points upon which 
appellant intends to rely on appeal is acknowledged this 
Ist day of April, 1948. 


* * 2k * 2x 2 x 2 x 


[Endorsed]: Filed Mar. 31, 1948. Paul P. O’Brien, 
Clerk. 


